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CONTEXT AND CULPABILITY IN ADOLESCENT CRIME*

Jeffrey Fagan**

INTRODUCTION

There is renewed interest in the role of criminal offenders as
active decision-makers in criminal events.1 This perspective reflects a shift in criminological theory from traditional concerns
with the propensities or risks of individuals to a closer examination of criminal events. The latter approach addresses both the
motivations that individuals bring to specific events, and the transactions or decisions that comprise the event. Recent studies on
property crimes, 2 assaults, 3 robbery, 4 and homicides 5 illustrate the
* An earlier version of this essay was presented at the Symposium on Juvenile Violence
and Criminal Law Reform, University of Virginia School of Law, November 1998. The
author gratefully acknowledges the Univeristy of Chiacgo Press for permission to
abridge material previously published in Jeffrey Fagan & Deanna L. Wilkinson, Guns,
Youth Violence and Social Identity in the Inner city, in 24 Crime and Justice: A Review
of Research 105, 138-46 (Michael Tonry et al., eds., 1998) at infra text accompanying
notes 218-34.
** Professor, Joseph L. Mailman School of Public Health, Columbia University; Visiting
Professor, Columbia Law School; Member of the MacArthur Research Program on
Adolescent Development and Juvenile Justice. I am indebted to Deanna Wilkinson for
her partnership in the empirical research discussed in this essay. The paper has benefited
from helpful comments by Gerard Lynch, Deborah Livingston, Tracey Meares, N.
Dickon Repucci, and Carol Sanger.
1 There has been similar interest in the past, stemming primarily from economists
whose theoretical models of the utility curves of would-be offenders portrayed them as
rational actors. See generally Gary S. Becker, Crime and Punishment: An Economic Aplroach, 76 J. Pol. Econ. 169 (1968).
See generally Neal Shover, Great Pretenders: Pursuits and Careers of Persistent
Thieves (1996) (analyzing the sociological origins, activities, and criminal careers of
persistent thieves); Kenneth D. Tunnell, Choosing Crime: The Criminal Calculus of
Property Offenders (1992) (detailing rational choice-based studies of how repetitive
property offenders decide to commit crimes); Richard T. Wright & Scott H. Decker,
Burglars on the Job (1994) (studying the burglar's perspective).
3 See generally William Oliver, The Violent Social World of Black Men (1994) (examining social aspects of non-fatal interpersonal violence between black males in social
establishments); Deanna L. Wilkinson & Jeffrey Fagan, The Role of Firearms in Violence "Scripts": The Dynamics of Gun Events Among Adolescent Males, 59 Law &
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confluence of motivation, perceptions of risk and opportunity, and
attributes of the setting, that shapes an individual's decision to
participate in a criminal event.
Conceptual views on decision-making in criminal events vary
by discipline. Although several disciplines view offenders as rational actors, their constructions of rationality are quite different.
Econometric perspectives assume that would-be offenders employ
a utility curve to assess the costs and returns of a criminal event,
even going so far as to include components of taste and preference
and moral dimensions of the decision. 6 Neo-econometric views
recognize the limitations of rational choice, and instead talk about
bounded rationality. 7 Ethologists contribute foraging models,
Contemp. Probs. 55 (1996) (examining the role of firearms in violent events involving
adolescent males).
4 See generally Jack Katz, Seductions of Crime: Moral and Sensual Attractions: Crime
and Evil's Enticements, in Doing Evil (1988) (studying the seductive qualities of crime
and evil in formulating a sociological theory of criminal activity unrelated to hereditary,
psychological, or socio-ecological factors); Richard T. Wright & Scott H. Decker,
Armed Robbers in Action: Stickups and Street Culture (1997) (examining how armed
robbers interpret their circumstances); David F. Luckenbill, Patterns of Force in Robbery, I Deviant Behav. 361 (1980).
5 See generally Kenneth Polk, When Men Kill: Scenarios of Masculine Violence
(1994) (examining homicide cases to identify elements of violent interactions between
males); David F. Luckenbill & Daniel P. Doyle, Structural Position and Violence: Developing a Cultural Explanation, 27 Criminology 419 (1989) (hypothesizing that persons
in socio-economic groups which demonstrate high rates of violence are more likely to
use force in confrontations).
6 See generally James T. Tedeschi & Richard B. Felson, Violence, Aggression, and
Coercive Actions (1994) (emphasizing the decision-making process in coercion and
identifying the goals of coercive action); Jeffrey Fagan & Richard B. Freeman, Crime
and Work, in 25 Crime and Justice: An Annual Review of Research 133 (1999) (showing how increased returns from drug selling influenced decisions to choose illegal work
over legal work); Samuel Kramer, Comment, An Economic Analysis of Criminal Attempt: Marginal Deterrence and the Optimal Structure of Sanctions, 81 J. Crim. L. &
Criminology 398, 398-400 (1990) (hypothesizing that criminals alter their conduct to
respond to the likelihood of suffering repercussions for their actions); J.L. Miller &
Andy B. Anderson: Criminology: Updating the Deterrence Doctrine, 77 J. Crim. L. &
Criminology 418 (1986) (examining criminal cases from an economic perspective).
7 See generally Ronald V. Clarke & Derek B. Cornish, Modeling Offenders' Decisions: A Framework for Research and Policy, in 6 Crime and Justice: An Annual Review
of Research 147, 162-64 (Michael Tonry & Norval Morris eds., 1985) (developing rational choice theory by exploring opportunities, costs, and benefits of specific crimes in
order to improve analysis of crime displacement); Derek B. Cornish & Ronald V. Clarke,
Understanding Crime Displacement: An Application of Rational Choice Theory, 25
Criminology 933 (1987) (expanding rationality to take into account precipitating and
circumstantial factors in crime).
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where offenders make decisions that are satisfying rather than op8
timizing.
Social interactionist perspectives offer a different view of decision-making involving "theories of action." 9 In this view, criminal
events are dynamic processes where participants make decisions
that reflect the interaction of motivation and social context. That
is, criminal events are contingent on either interactions with other
individuals, as in the case of interpersonal violence, or the attributes of the setting where a putative event might occur. Sometimes
social witnesses provide an audience that shapes decisions, regardless of whether there is an opponent. Decisions may also be
rule bound, or even normative, reflecting expected behaviors that
are contingent on features of the immediate surroundings. These
expectations are set socially, and refined through repeated social
interactions or observations of the behaviors of others. 10
8 See generally David W. Stephens & John R. Krebs, Foraging Theory (1986) (examining optimality models of foraging to analyze an organisms' energy intake).
9 See Herbert Blumer, Symbolic Interactionism: Perspective and Method 6-7 (1969)
suggesting that societies exist in action and should be viewed in terms of action).
0 Context is essential to explaining not just criminal behaviors, but a wide range of
behaviors. Robert J. Sampson et al., Neighborhoods and Violent Crime: A Multilevel
Study of Collective Efficacy, 277 Sci. 918, 919 (1997); see generally Erving Goffman,
The Nature of Deference and Demeanor, in Interaction Ritual: Essays on Face-to-Face
Behavior 47 (Erving Goffman ed., 1967) (suggesting that social rules lead to patterning
behavior) [hereinafter Goffman, Nature of Deference]; Reginald G. Golledge & Robert J.
Stimson, Spatial Behavior: A Geographic Perspective (1997) (showing how social behavior often is an adaptive response to physical and spatial conditions); Lawrence Pervin, Persons, Situations, Interactions: Perspectives on a Recurrent Issue, in Violent
Transactions: The Limits of Personality 15 (Anne Campbell & John J. Gibbs eds., 1986)
(proposing that social behavior is always affected by both internal and external factors);
Jeanne Brooks-Gunn et al., Do Neighborhoods Influence Child and Adolescent Development?, 99 Am. J.Soc. 353, 353 (1993) (finding that "white teenagers benefit more
from the presence of affluent neighborhoods than do black teenagers"); Claudia J. Coulton et al., Community Level Factors and Child Maltreatment Rates, 66 Child Dev. 1262
(1995) (analyzing the effects of affluent neighbors on child development); Greg J.
Duncan & Stephen W. Raudenbush, Neighborhoods and Adolescent Development: How
Can We Determine the Link?, 34 Educ. Psychologist 29 (1999) (reviewing theories and
evidence on neighborhood effects on child development); Ingrid Gould Ellen & Margery
Austin Turner, Does Neighborhood Matter? Assessing Recent Evidence, 8 Housing
Pol'y Debate 833 (1997) (surveying the empirical evidence that demonstrates a neighborhood's effects on children's futures); Jeffrey Fagan, Interactions Among Drugs, Alcohol, and Violence, 12 Health Aff. 65 (1993) (exploring social contexts with respect to
moderate intoxication and violent relationships); Erving Goffman, The Interaction Order,
48 Am. Soc. Rev. 1 (1983) (explaining that behavior is a loose coupling of face-to-face
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Decisions to commit crimes are interactive with attributes of
the setting. Setting or "place" is a vector with several dimensions:
(a) behavioral norms attached to specific situations, (b) opportunities for crime in these locales, (c) provocations, such as drug or
gang activity, (d) perceived risks, costs and returns, (e) people present in the setting, and (f) both legal and informal social controls
present in the setting or nearby. The interaction of these factors
with individual propensity or motivation produces a situational
dynamic that influences individual choices and actions. l l
12
Nearly all the research on criminal events involves adults.
From this perspective, violence is a goal-oriented behavior, the
outcome of which is shaped both by interactions with an opponent
or target and the situational dynamics in which the event takes
place. 13 Adolescent criminality, however, spans a wide range of
behaviors that often achieve goals closely linked to the unique developmental needs of adolescence. Accordingly, the concept of a
contextual framework for adolescent criminality must be extended
to account for the unique developmental context of adolescence, as
well as the types of social and situational factors that frame the
everyday activities of youths.
This Essay merges the perspectives of context and decisionmaking to assess the role of contextual factors in the unfolding of
violent events by adolescents. The framework for decision-making
assumes that context is a dynamic rather than a static feature of the
interaction with social structure) [hereinafter Goffman, Interaction Order]; Christopher
Jencks & Susan E. Mayer, The Social Consequences of Growing Up in a Poor Neighborhood, in Inner city Poverty in the United States Ill (Lawrence E. Lynn, Jr. & Michael G.H. McGeary eds., 1990) (analyzing studies dealing with the effects of neighborhoods on children's' future prospects).
11 See Jeffrey Fagan, Set and Setting Revisited: Influences of Alcohol and Other
Drugs on the Social Context of Violent Events, in Alcohol and Interpersonal Violence:
Fostering Multidisciplinary Perspectives 161, 180-82 (Susan E. Martin ed., 1993).
12 Gang research is an exception, where the social interactions of gang life provide
both normative and controlling influences on everyday behavioral choices. See generally
Scott H. Decker & Barrik Van Winkle, Life in the Gang: Family, Friends, and Violence
(1996) (focusing on the links between families and youths who become gang members);
Felix M. Padilla, The Gang as an American Enterprise (1992) (suggesting gang life represents the efforts of marginalized youths to improve their chances); James Diego Vigil,
Barrio Gangs: Street Life and Identity in Southern California (1988) (explaining that
angs are a subculture reflecting street values and behavioral norms).
3 Vincent F. Sacco & Leslie W. Kennedy, The Criminal Event: An Introduction to
Criminology, 125-126 (1996); Tedeschi & Felson, supra note 6, at 177.
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cognitive landscape. Decisions by adolescents to engage in crime
or violence are shaped through interactions with features of their
environments, are contingent on responses emanating from that
context, and are filtered through the unique lens of adolescence.
Rather than assuming discrete and independent components in a
decision framework, this Essay assumes that decisions are the
product of interactions across several dimensions: intrapsychic and
personality factors; social cues in the setting, the actions of other
persons and bystanders or witnesses to the event; the presence of
weapons; and elements of social control in the setting. It also examines how social contexts influence discrete factors in the natural
history of a criminal event: its onset, the course of the event, decision-making at successive junctures of the event, and actions subsequent to the event.
A second focus of the Essay involves a reconsideration of the
implications of contextual factors in violence to the traditional
frameworks for justification in the criminal law. In recent years,
the psychological consequences of exposure to violence among
battered women, Vietnam veterans, and rape victims have often
been introduced in criminal defenses as factors influencing cognitive and emotional functioning, particularly developmental processes. 14 The notion that social conditions influence criminal behavior is not new. In this Essay, however, context appears as a
dynamic set of factors that integrates social and psychological
processes of development and decision-making. Does the specification of the dynamic, ecological relationship of context, choice
and crime fit within the established defense categories of diminished capacity, provocation or self-defense?
The Essay begins by defining and decomposing the elements
of "context" into several dimensions. In the first section, specific
contexts of adolescent criminality are identified, and their influence is defined. The special case of violence is analyzed. The next
section constructs a framework for understanding the interactions
of individual and contextual factors in decision-making in criminal
14 Patricia J. Falk, Novel Theories of Criminal Defense Based Upon the Toxicity of
the Social Environment: Urban Psychosis, Television Intoxication, and Black Rage, 74
N.C. L. Rev. 731, 738-39 (1996); Robert P. Mosteller, Syndromes and Politics in Criminal Trials and Evidence Law, 46 Duke L.J. 461,466 (1996).
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events. The Essay continues with a discussion of the fit of context
within the existing structure of criminal jurisprudence to assess
culpability in these events. The final section addresses the influence of social science evidence of contextual influences on adolescent violence.
I. WHAT IS CONTEXT?
Although context is important in both adolescent development
and criminality, its definition varies widely. Recognition of the
role of context stems from a simple fact: People behave differently
in different settings, even in the face of similar motivations and
emotions. 15 For example, Norman Zinberg examined the primarily
social processes regulating drug consumption patterns, group
membership and behaviors following intoxication. 16 Neighborhood contexts shape involvement in crime. 17 Numerous empirical
studies have identified mediating processes within social contexts
that shape the interactions between individuals and communities
leading to interpersonal violence. 18 These and other recent conceptual views of social context distinguish between the social
functionality of behaviors (either their instrumental or regulatory
functions) and the social processes that we may falsely view as the
"determining" influences in the setting. 19

15 Context is not an infinitely elastic term, however. The term is often used without
precise definitions of the temporal, spatial or social scope of its influence. It often is a
vague expression of the concept of mediating or moderating variables, factors that may
not be directly causally related to a behavior but which affect the relationship between
other factors and the behavior under study.
16 See generally Norman E. Zinberg, Drug, Set, and Setting: The Basis For Controlled
Intoxicant Use (1984) (addressing the impact of personality and social setting on drug
use); Fagan, supra note 10.
17 See generally Delbert S. Elliott et al., The Effects of Neighborhood Disadvantage
on Adolescent Development, 33 J. Res. Crime & Delinq. 389 (1996) (studying the effects of neighborhood disadvantage on individual development).
18 See generally Robert J. Sampson & Janet L. Lauritsen, Violent Victimization and
Offending: Individual-, Situational-, and Community-Level Risk Factors, in 3 Understanding and Preventing Violence 1 (Albert J. Reiss, Jr., & Jeffrey A. Roth eds., 1994)
(reexamining the interaction of individual, situational, and macro-level risk factors in
violent offenses).
19 The concept of social determinism raises difficult legal thresholds of causation. Social scientists often conflate determinism with inevitability but stop short of making
causal attributions. Yet, if social processes play any role in shaping an event, they may
sometimes approach certain legal dimensions of causation: but for standards, sufficient
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Despite recognition of the importance of social contexts on
crime, the definition and components of the social processes
within these contexts have not been specified. Context may refer
to spatial or physical dimensions, social aggregations or structural
features of a group, or specific situations. Social context may be
interpreted as an external condition and at other times as a dynamic process intrinsic to a specific social milieu. It may refer to
cultural norms or to micro-social interactions. Thus, while all may
nod their heads at claims that crime is a "socially embedded" behavior, we are not quite sure exactly what it is embedded in.
Operational definitions of social context vary extensively, and
each has some support in the empirical literature on aggression
and criminality. Social context may be defined in terms of its
structural features. "Composition effects" refer to population heterogeneity in a specific milieu, including the number and types of
people, their socio-economic status, and the gender-age-race
makeup of a group that populate a locale. 20 "Spatial effects" include the neighborhoods where common violent events take
place 21 and their proximities to other social domains where crimes
may be prevalent. 22 The physical environment also may influence
the behaviors in a location. For example, lighting, crowding, and
decor are prominent in the bar room literature as influencing the
23
patterns of social interaction and the prospects for violence.
Other constructions of social context emphasize the normative
patterns of belief about violence that are attached to the setting itself. For example, the meaning and purpose of violence in a specific setting, together with the perception of behaviors generally
permitted in the setting, comprise the expectancies about violence
specific to a location. Thus, human guidedness may lead individuconditions, and compelling and irresistible factors. If social processes meet any of these
standards for a specific event, they may very well determine its outcome.
20 See generally Rodney Stark, Deviant Places: A Theory of the Ecology of Crime, 25
Criminology 893 (1987) (examining the correlation between variations in neighborhood
character and variations in crime and deviance rates).
21 Dennis W. Roncek, Dangerous Places: Crime and Residential Environment, 60 Soc.
Forces 74, 91 (1981).
22 Lawrence E. Cohen & Marcus Felson, Social Change and Crime Rate Trends: A
Routine Activity Approach, 44 Am. Soc. Rev. 588, 589 (1979).
23 Richard B. Felson et al., Bar-Room Brawls: Aggression and Violence in Irish and
American Bars, in Violent Transactions, supra note 10, at 153, 154, 158.
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als to seek out settings they believe will sanction the behaviors
24
they anticipate in a particular event.
Conceptualizations of social context include the presence and
salience of both formal and informal social controls in a particular
location. Social control comprises a range of constructs, from internalized restraints (for example, the social "costs" of violence, or
one's stake in conforming to a social order), to the informal social
rules and regulatory processes that characterize groups and situations, to the formal rules attached to specific locations. Violence
itself has been defined as a process of social control used to settle
25
grievances or maintain power relationships.
The social cohesion among individuals in a setting influences
the strength of these regulatory processes. Zinberg explains how
groups develop and enforce social sanctions, especially social
"punishments" (such as exclusion) that may be particularly salient
for would-be violators of the "myriad rules" of the group and
situation. 26 The importance of the collective personality of the
group, or what Zinberg calls "set," lies in its ability to enforce
these codes and modify behaviors using social sanctions. 27 If a
group itself is normatively oriented toward violence, social interactions such as disputes may end in violence.
Accordingly, social contexts are both mediating structures and
processes that channel the arousal effects of social interactions.
Consideration of the effects of context or setting should carefully
deconstruct these terms to assess the influences of these components and particularly the regulatory processes that set and enforce
behavioral boundaries. We may thus conceptualize social context
as a complex web of social controls from multiple sources: exter24

Kai Pemanen, Alcohol in Human Violence 18 (1991).

25

See generally Katz, supra note 4; Donald Black, Crime as Social Control, 48 Am.

Soc. Rev. 34 (1983) (explaining that violent self-help is a method of expressing grievances and serves as a method of social control); Jeffrey Fagan & Ko-lin Chin, Violence
as Regulation and Social Control in the Distribution of Crack, 103 Res. Monograph Series 103, Nat'l Inst. on Drug Abuse 8 (Mario De La Rosa et a]. eds., 1990) (discussing
how crack dealers use violence as a social control).
26 See Zinberg, supra note 16, at 154-155 (discussing how drug dealers use and enforce sanctions to keep themselves in control).
27 See id. at 18 (describing noncompulsive drug users' peer group as a check on the
dealer's decline into drug abuse).
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nal and structural factors, intrinsic attributes of social groups and
their aggregate personalities, and the social interactions that occur
within groups and between groups and settings.
II. WHY

IS CONTEXT RELEVANT?

Consider the simple proposition that the same individuals will
behave quite differently in different settings. For example, people
drink and fight in some places but not others. 28 Also, similar types
of people may behave differently in different places. Thus, neighborhoods that are similar in composition and appearance may have
different crime rates. 29 These facts raise two simple and related
questions: (1) to what extent and precisely how does the setting
create or channel arousal that will translate into criminal activity,
and (2) to what extent and how do attributes of a setting mediate
the arousal effects of individual factors or interpersonal exchanges?
Two alternative views guide the responses to these questions.
In one view, social contexts (and the behavioral norms prevalent
within them) mediate the outcomes of human interactions through
normative processes that enforce the ethics of social interaction
that regulate everyday social life. 30 People follow patterns of behavior that reflect social cognitive assessments of situations, and
employ a range of behaviors that are proscribed by local norms. Of
course, their assessments are influenced by emotional states and
personality factors such as negative emotionality and attributional
biases.
An alternative view involves human guidedness to explain the
occurrence of violent events. Pernanen suggests that behavior is
socially functional and is instrumental in achieving socially permitted or desired behaviors. 31 This broader socially functional
view of behavior differs from narrower, event-specific views of
the instrumental and functional goals of violence. 32 This frame28 Id.
29 Sampson et al., supra note 10, at 918.
30 See Luckenbill & Doyle, supra note 5, at 420 (explaining how crime develops from
normative conflict).
31 Pemanen, supra note 24, at 18.
32 See generally Tedeschi & Felson, supra note 6; Richard B. Felson, Predatory and
Dispute-related Violence: A Social Interactionist Approach, in 5 Routine Activity and
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work de-emphasizes the specific effects of individual-level factors
and focuses on interactions between individuals in particular settings leading to expected or desired behavioral outcomes.
There is less tension between these perspectives than meets the
eye. Each accepts the importance of the individual character traits,
such as "disputatiousness," that bring people to specific types of
situations, but each recognizes the limitations of deterministic
models that assume a simple relationship between personality and
behavior. 33 Instead, motivated actors are placed in circumstances
where disputes occur, and these circumstances interact with internal and interpersonal processes to shape the outcome of these
events. Accordingly, each event is a "situated transaction," with
specific rules that reflect the norms and controls of specific social
settings where behaviors are learned, practiced, and rewarded or
sanctioned.
A. Social Contexts of Adolescence
These perspectives can be applied to the specific developmental context of adolescence. Adolescence is a prolonged period of
stressful development marked by physical, emotional and social
changes. 34 None is more important than the increasing use of the
peer group as a critical reference group for exploration of social
roles, opposite-sex relationships, and changing relations with par35
ents and other adults.
Adolescence creates a bounded social world where norms
evolve, partially from within adolescent networks, and partially in
interaction with the norms of the broader community. 3 6 The daily
Rational Choice 103 (Ronald V. Clarke & Marcus Felson eds., 1993) (arguing for the

broad application of a social interactionist theory of violence in the analysis of both
redatory and dispute-related violence).
See, e.g., Luckenbill & Doyle, supra note 5, at 422.; see generally, David F. Luckenbill, Criminal Homicide as a Situated Transaction, 25 Soc. Probl. 176 (1977) (illus-

trating contextualized patterns of negotiation and escalation in violent events).
34

Beatrix A. Hamburg, Early Adolescence: A Specific and Stressful Stage of the Life
Cycle, in Coping and Adaptation 101, 110 (G.V. Coelho et al. eds., 1974).
W Id. at 103; see generally Patricia A. Adler & Peter Adler, Peer Power: Preadolescent

Culture and Identity (1998) (analyzing the importance of peer culture as a shared system
of reference and basis for further interaction among pre-adolescents).
36 Herman Schwendinger & Julia Siegel Schwendinger, Adolescent Subcultures and
Delinquency 59 (1985).

1999]

Context and Culpability in Adolescent Crime

517

routines of this social development occur within several social
contexts: neighborhood, family, school, and peer groups. Apart
from within the family, social interactions occur among groups of
similarly situated children within schools or neighborhood peer
groups. These contexts prescribe social networks, and daily interactions within these networks influence social behavior in several
ways.
First, these contexts are the theatrical stage for repeated interactions among individual youth. Adolescents see each other daily
in school, on the journey to and from school, in their neighborhoods, and in a range of social activities such as parties and athletic events. Individuals rank each other in these contexts through
a variety of social comparisons.
Second, on this stage, bystanders are omnipresent as the audience in the daily contexts of adolescents' lives. They witness and
participate in social interactions, and in turn either confer or withhold all-important social status. From children in playgrounds to
adolescents in street corner groups, witnesses are a part of the
landscape of social interactions and influence decisions about how
to conduct social relations and which behaviors to value.
Third, the neighborhood is a nested social context in which
37
norms among peer groups and school-based networks develop.
The neighborhood's structure of opportunity and social control
shapes the means by which children and adolescents can obtain
social status. 38 In neighborhoods with high crime rates, social roles
are dominated by street-oriented peer groups, with limited opportunity for broader participation in community life such as afterschool groups, volunteer organizations or structured (team) athletics. 39 This limits their opportunities to develop skills that often
bring status in later adolescent years: vocational or technical skills,
37 See Urie Bronfenbrenner, The Ecology of Human Development: Experiments by
Nature and Design 3-11 (1979) (outlining a theory and method of analyzing immediate
and remote environmental effects of human development). This may well be true in urban and suburban areas, but "neighborhoods" may have more limited effects on norms in
rural areas.
38 Brooks-Gunn et al., supra note 10, at 384.
39 Jewelle Taylor Gibbs & Joseph R. Merighi, Young Black Males: Marginality, Masculinity and Criminality, in Just Boys Doing Business?: Men, Masculinities and Crime
64 (Tim Newburn and Elizabeth A. Stanko eds., 1994).
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analytic intelligence, or artistic talent. In such neighborhoods,
status attainment may depend on manifestations of physical power
or domination, athletic performance, verbal agility, or displays of
material wealth, especially for males. 40 The continual demand for
personal "respect," coupled with limited avenues by which to attain it, sets up conflicts that often are resolved through fighting
and crime, the most readily available pathways to high status, par41
ticularly for males.
B. Social Contexts of Adolescent Crime
Both the specificity of settings for adolescent crimes and the
developmental goals they express suggest the influence of social
and developmental contexts. As examples of how context shapes
decisions to engage in crime, consider the following illustrations
of how intentionality and goal-orientation infuse four types of antisocial behaviors that are common during childhood and adolescence. Here, the goals and functions of the acts offer explanations
42
for the diversity of outcomes.
1. Childhood Aggression
"Rough and tumble" play-fighting is a common form of childhood aggression. It typically occurs among children and often
serves to differentiate among them and establish social hierarchies. 43 The functional value of "rough and tumble" for younger
40 See generally Nancy G. Guerra & Ronald G. Slaby, Cognitive Mediators of Aggression in Adolescent Offenders: 2. Interventions, 26 Dev. Psych. 269 (1990) (studying
changes in antisocial behavior through changes in cognitive mediators).
41 Elijah Anderson, Violence and the Inner city Street Code, in Violence and Childhood in the Inner city 1 (Joan McCord ed., 1997); see generally, Deanna L. Wilkinson,
Social and Symbolic Construction of Violent Events among Inner city Adolescent Males
1998) (unpublished Ph.D. dissertation, Rutgers University School of Criminal Justice).
2 The four illustrations do not imply a developmental progression or hierarchy. The
four unique domains were selected to illustrate the paradigm of situated transactions.
Other domains of violence also can be analyzed from this perspective, including street
corner conflicts. See generally Elijah Anderson, A Place on the Corner (1978) (diversity
on the streets); Bill Buford, Among the Thugs (1991) (violent culture surrounding athletic events); Jeffrey Goldstein, Sports and Violence (1963) (fraternity hazing, sporting
event violence); Tedeschi & Felson, supra note 6 (sexual assaults); Frederick M.
Thrasher, The Gang: A Study of 1,313 Gangs in Chicago (James F. Short, Jr. ed. 1963)
(ethnic conflicts, gangs and city slums); William Foote Whyte, Street Corner Society:
The Social Structure of the Italian Slum (1943) (slum experiences).
43 See generally Anne P. Humphreys & Peter K. Smith, Rough and Tumble, Friend-
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children is threefold: affiliations and friend selection, development
of fighting skills, and initial establishment of one's position in a
dominance hierarchy.44 Moreover, it may even strengthen friendship ties between two fighters. The roles of dominance and submission are exchanged in "rough and tumble," by mutual consent.45 However, when "rough and tumble" persists in a pattern of
physical aggression in pursuit of domination, it becomes bullying.
Bullying is a precursor of stable antisocial and aggressive behavior
that may endure into later adolescence and adulthood. 46 In early

adolescence, "rough and tumble" play becomes an important forum for development of fighting skills. With age, what was playful
behavior in a younger developmental stage becomes more intense,
purposive, and consequential behavior that lies at the heart of
dominance struggles.
Rough and tumble play is central in establishing position in
social hierarchies among male children, in part because these are
domains where "toughness" is valued. 47 When alternative means
of establishing social position are attenuated (e.g., success in
school or other pro-social activities), rough and tumble activity is
likely to continue beyond childhood. However, its meaning, seriousness, and social value change as adolescents enter a developmental context with increased social diversity and competition for
status. This transitional period is the stage at which rough play
turns serious, and when the goals of childhood rough play transform into the more consequential violent behaviors of adolescence.
ship, and Dominance in Schoolchildren: Evidence for Continuity and Change with Age,
58 Child Dev. 201 (1987) (explaining how young children's' play fighting relates to
dominance in older children).
44 One of the constants across developmental stages is the ordering of dominance hierarchies among males based on fighting skills and toughness. See generally Sarah M.
Pikert & Shavaun M. Wall, An Investigation of Children's Perceptions of Dominance
Relations, 52 Perceptual and Motor Skills 75 (1981) (investigating how children rank
their classmates on the basis of dominance).
45 See generally Peter K. Smith & Theresa Hagan, Effects of Deprivation on Exercise
Play in Nursery School Children, 28 Animal Beh. 922 (1980) (studying benefits to children from exercise).
46 Bullying involves patterned aggression towards peers, coupled with impulsivity and
strong needs to dominate others. Dan Olweus, Bullying at School: Long-Term Outcomes
for the Victims and an Effective School-Based Intervention Program, in Aggressive Behavior: Current Perspectives 97, 100 (L. Rowell Huesmann ed., 1994).
47 Humphreys & Smith, supra note 43, at 206.
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2. Gang Violence
Historically, gangs have formed within socially and economically isolated urban settings. 48 The assignment of status to young
males based on toughness and fighting skills is an enduring theme
of gang life. 49 Gangs are adolescent social groups that value styles
of exaggerated displays of masculinity, risk-taking, and autonomy. 50 Violence often is part of the collective identity of the gang
and its members. 51 Gangs provide a social context in which the
potential for violence results from any number of concerns, including struggles for power within the gang, territorial battles with
other gangs, initiation and detachment rituals, attaining high
status, material gain, social control within the gang, retribution,
self-defense, defense of the gang, and reinforcement of collective
identity. In addition, violent expressions of grievances within and
between gangs are normative, and cultural values about masculin52
ity are typically strong in the gang context.
48 See generally Malcolm W. Klein, The American Street Gang: Its Nature, Prevalence, and Control (1995) (clarifying misconceptions about street gangs). Recent surveys
suggest the emergence of gangs in suburban areas and small cities. Although adopting
the conventions of inner city gangs, including names and symbols, the relevance of suburban gangs to urban gangs seems to be limited to mimicry. They do not appear to have
the same neighborhood and ethnic identification that motivates urban gangs, nor do they
appear to have organizational ties. They certainly lack the intergenerational ties that
sustain gangs in the largest cities over time. See id.
49 See Albert K. Cohen, Delinquent Boys: The Culture of the Gang 132 (1955) (attributing aggressive behavior to status frustration); James F. Short, Jr. & Fred L. Strodtbeck,
Group Process and Gang Delinquency 131, 132 (1965) (contrasting individuals' selfdescription based on their social cliques); Irving A. Spergel, The Youth Gang Problem:
A Community Approach 98 (1995) (positing that the need for status underlies gang participation); Vigil, supra note 12, at 129 (linking the motivation for joining gangs to the
desire to be tough); Walter B. Miller, Lower Class Culture as a Generating Milieu of
Gang Delinquency, 14 J. Soc. Issues 5, 15-16 (1958) (relating status within adolescent
corner groups to displays of toughness).
50 John Hagedorn, Gang Violence in A Postindustrial Era, in 24 Crime and Justice: An
Annual Review of Research 365, 396-398 (1998) (linking gang violence with aggressive
masculinity).
51 See Walter B. Miller et al., Aggression in a Boys' Street Corner Group, 24 Psychiatry 283, 296 (George Spindler et al. eds., 1961) (emphasizing the importance of aggressive expression within the gang for maintaining group cohesion); see generally R.
Lincoln Keiser, The Vice Lords, in Case Studies in Cultural Anthropology 1-11 (1979)
t2 acing the development of a gang through its fights with other gangs).
See Hagedorn, supra note 50, at 396-98 (asserting that despite different conceptions
of masculinity among gang members, male gang violence is consistently associated with
aggressive notions of masculinity).

1999]

Context and Culpability in Adolescent Crime

521

The establishment of social identity and the expression of
masculinity are important parts of negotiating and maintaining social position in the gang, and gang members adopt styles to express their "manhood" in several forms, including violence. 5 3 Verbal aggression or violent discourse among street corner groups can
strengthen group cohesion. 54 Conflicts within gangs may occur
when members jockey for status or when a dispute arises over relations involving girlfriends or money. The expectation of violence in this context is determinative: Those who violate this rule
face expulsion or even violent retribution from other members of
their gang. Moreover, gang members have extensive (perhaps exclusive) contact with like-minded and similarly situated adolescents, such as risk-takers or impulsive actors, reinforcing the central functional role of violence and increasing the opportunities for
it.
3. Robbery: Acquisitive Violence
For some youths, robbery provides a way of "campaigning for
status by taking the possessions of others. ' 55 Goods obtained in
robberies, whether valuable or seemingly trivial, are imbued with
a symbolic value for adolescents that far exceeds their material
value; they also symbolize the robber's ability to dominate another
56
person, to control a victim, and to gain deference from others.
While the material returns from robbery contribute socially and
extrinsically to the accrual of status, the intrinsic rewards of status
57
and dominance provide comfort, self-respect, and confidence.
More serious robberies involve weapons, and weapons alter
the course of violent events. 58 Although weapons are often present
53 See id.; Vigil, supra note 12, at 162-68 (explaining the initiation process for new
gang members).
4 See generally Miller et. al, supra note 51; Joan W. Moore, Homeboys: Gangs,
Drugs, and Prison in the Barrios of Los Angeles (1978) (discussing the dynamics of Chicano gangs).
55 Elijah Anderson, The Code of the Streets, 273 Atlantic Monthly 81, 87 (1994).
56 Jeffrey Fagan & Deanna L. Wilkinson, Social Contexts and Functions of Adolescent Violence, in Violence in American Schools: A New Perspective 55, 61-62 (Delbert
S. Elliott et al. eds., 1998).

57 See Anderson, supra note 55, at 85 (discussing the intrinsic values and rewards of
taking another's possessions).
58 Jeffrey Fagan & Deanna L. Wilkinson, Guns, Youth Violence and Social Identity in
the Inner city, in 24 Crime and Justice, supra note 50, at 105, 131.
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during robberies, their use in the course of a robbery may reflect
other contingencies, or "recreational violence."'59 A robbery is
considered "recreational violence" when the primary purpose is
for the entertainment and thrill 60of the perpetrators above any
monetary rewards from the crime.
Adolescence is a developmental stage when abstract reasoning
about the consequences of using weapons and the cognitive capacity to read social cues are incomplete. 6' The choices in robbery
situations may be seen as "black and white" or "all or nothing" for
the adolescent robber. During the course of a robbery, the (presumably inexperienced) teenager armed with a gun becomes an
unstable actor in a scenario the outcome of which is dependent on
a predictable set of interactions between the robber and his victim.
It is when the initial definition of the situation strays from robbery
to a threat, personal slight, or conflict (in the wake of resistance)
that seemingly "irrational" violence occurs. And if guns are pres62
ent, the violence may be lethal.
4. Dating Violence
Violence towards women by men often begins with dating
violence during middle adolescence. 63 Dates are contexts of intimate relationships that have meaning both socially and intrapsychically. For example, dating violence may involve sexual assault
to display power over women, a form of status tied to sexual conquest and the social status it brings. 64 But it also may satisfy needs
for control, 65 coercion and maintenance of power, 66 or displays of
59 Franklin E. Zimring & James Zuehl, Victim Injury and Death in Urban Robbery: A
Chicago Study, 15 J.Legal Stud. 1, 30 (1986).
60 Id. at 30; see also Katz, supra note 4.
61 See Laurence Steinberg & Elizabeth Cauffman, Maturity of Judgment in Adolescence: Psychosocial Factors in Adolescent Decision-Making, 20 Law & Hum. Behav.
249, 264-65 (1996) (identifying developmental markers of poor decision-making among
adolescents).
62 Fagan & Wilkinson, supra note 58, at 111-13.
63 See generally Lynn Magdol et al., Gender Differences in Partner Violence in a Birth
Cohort of 21-Year-Olds: Bridging the Gap Between Clinical and Epidemiological Approaches, 65 J. Consulting & Clinical Psychol. 68 (1997) (discussing cross gender
pevalence of violence and relevant risk factors).
See generally Elijah Anderson, StreetWise: Race, Class and Change in an Urban
Community (1990) (discussing the role of sexual conquest in peer group esteem).
65 See generally R. Emerson Dobash & Russell P. Dobash, Women, Violence, and
Social Change (1992) (discussing sources of conflict leading to male marital violence).
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domination or mastery. 67
The influence of social context lies in the meaning conveyed to
gender roles and the functional value of intimacy. Dating violence
by adolescents is part of a high-stakes sexual game that governs
sexual codes and intimacy among youths. 68 Dating involves the
management of gender roles, and identity formation for adolescents at a critical developmental stage requires success in such
roles. Having a boyfriend or girlfriend is important for status and
identity. The importance of this form of success can be exaggerated when other means of status or success are not readily available. When normative patterns of relations devalue intimacy, however, the meaning of dating as a means to status is conflated with
other forms of status, identity and success. Thus, objectification,
like robbery or pursuit of a material object, supplants emotional
attachment.
In this context, notions of masculinity combine with a material
view of relationships to place dating in the context of the struggle
for high status. 69 Males are assumed to be dominant and women
subordinate. A violation of these expected gender roles can be interpreted as an insult or threat to respect. When conducted in public, the stakes become high if the female behaves without "respect" for the male. Male violence is perceived as a necessary
response to control one's girlfriend, a necessary step in maintaining not just control over your "woman," but also your "manhood."
Such a violation is an assault on respect, and in many cases mandates a violent response. 70 Controlling and owning one's intimate
partner are mandates of masculinity generally, and these motivations are heightened in a social milieu where taking someone's
lover is tantamount to taking his possession.
66 See generally Michele Bograd, Introduction to Feminist Perspectives on Wife
Abuse, in Feminist Perspectives on Wife Abuse 14 (Kersti Yllo & Michele Bograd eds.,
1988) (discussing male violence as a means of social control over women).
67 James Makepeace, Dating, Living Together, and Violence, in Violence in Dating
Relationships: Emerging Social Issues 94 (Maureen Pirog-Good & Jan E. Stets eds.,
1989).
68 See Anderson, supra note 64, at 113 (showing how conceptions of manhood are
conflated with sexual conquest among young males).
69 Fagan & Wilkinson, supra note 56, at 63.
70 See Anderson, supra note 64, at 117-18 (showing how conceptions of manhood are
conflated with sexual conquest among young males).
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C. Social Contexts of Motivation: Adolescence and Social Identity
Adolescence also is a time of pursuit of some universal developmental goals: social affiliation, mastery, social identity, and
autonomy. In an isolated social world where respect and social
standing are limited, crime and violence complicate the development of social identity. Thus, the development of identity is a
central and perhaps overarching function of adolescent crime.
Teenagers may situationally engage in antisocial behavior to form
and/or maintain certain social identities within the broader social
context of the neighborhood. 7 ' Projecting the "right image" may
have consequences for personal safety, social acceptance, and selfesteem among individuals. Accordingly, social identity has functional payoffs apart from its developmental importance: attaining
social status and accruing "props" or respect and warding off attacks from others seeking to enhance their "reps" by conquering
72
someone with a higher status.
Social identities become more salient through repeated performance, and the audience for the performance is the peer group
that confers status. The social meanings attached to each performance determine when and how an actor will be known to others in
the neighborhood context and, in turn, how subsequent interactions will be defined. Thus, an individual's social identity can both
prevent violence from occurring (he won't get picked on) and
promote additional violence (other young men will attempt to
knock him off his elevated status). The individual who performs
poorly becomes known and labeled as a "punk" or "herb." The
person who has a "successful" performance gains status and becomes known for "holding his own." The young man who gives an
"extraordinary" performance is labeled as being "wild" or
"crazy. ' 73 These social identities may be temporary or permanent.
Analyzing narratives from interviews with inner city adolescents, Fagan and Wilkinson located the role of identity in the dy71

Fagan & Wilkinson, supra note 56, at 65-66.

72

Id. at 68-69.

73

See Fagan & Wilkinson, supra note 58, at 149-61. The three types of social identi-

ties described in this essay were most prominent among their sample. Most of the interactions were defined in terms of avoiding being classified as a punk or herb. Respondents did describe other violence-related social identities including "the avoider," "the

nice guy," "the beef handler," "too cool" for violence, etc. Id.
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namics of violent events: (1) achieving a highly valued social
identity occurs through extreme displays of violence; (2) achieving
a "safe" social identity may also require the use of extreme forms
of violence; (3) the ready availability of guns clearly increases the
stakes of how one achieves status; (4) much behavior is motivated
by avoiding being a punk or herb (sucker or weakling); (5) identities can change from being a punk or herb into a more positive
status such as "hold your own;" (6) guns equalize the odds for
some smaller young men through the process of "showing nerve;"
and (7) one can feel like a punk for a specific situation but not take
on a punk identity. If the street orientation is dominant in public
spaces and personal safety is attributed to adherence to the code,
as Anderson suggests, then those who do not conform will be victimized. 74
Impression management, reputation, and image are necessary
to maintain an identity that assures daily survival in a dynamic
75
neighborhood context where danger and threat are pervasive.
Especially for males, the need to present a self that is powerful and
impenetrable has become an important but dangerous method of
commanding respect, honor, or economic advantage in the inner
city.76 Each event, each crime, raises the possibility that identities
can be won and lost. In each event, young men compete for desirable identities. These are complex processes that unfold over time
and have specific developmental stages. There appear to be "ritualistic passages" into different social identities that include public
displays of violent behavior as a rite of passage. These needs are
strengthened in inner cities where access to other sources of status
is attenuated, and perceptions of power and masculinity are untempered by other norms. 77 Displays of toughness always have an
aesthetic or symbolic aspect: facial expression, symbols and
74 See generally Fagan & Wilkinson, supra note 58.
75 See generally Geoffrey Canada, Fist, Stick, Knife, Gun: A Personal History of
Violence in America (1995) (describing in autobiographical terms his childhood experiences of growing up in the inner city); Joseph Sheley & James Wright, In the Line of
Fire: Youth, Guns, and Violence in Urban America (1995) (using survey data to illustrate how threats and symbols of violence are part of everyday social interactions in high
crime neighborhoods).
76 See Anderson, supra note 41, at 18-25; Oliver, supra note 3; Polk, supra note 5
(analyzing the social context in which the men of Victoria, Australia commit suicide).
77 See generally Canada, supra note 75; Hagedorn, supra note 50.
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clothing, physical posture and gestures, car styles, graffiti, and
unique speech are all part of "street style" used to convey an image of masculine toughness that may or may not be complemented
by physical aggression. Though changing over time with tastes,
these efforts at "impression management" to convey a "deviant
aesthetic" and "alien sensibility" have been evident across ethnicities and cultures. 78 Displays of toughness are directly related to
reputation building, offering the deterrent value necessary to avoid
continual attacks from other males seeking to build their own
reputations.
But toughness also requires young males to move beyond
symbolic representation to physical violence. Physical prowess
and the willingness to resort to violence to resolve interpersonal
79
conflicts are hallmarks of adolescent masculinity.
Finally, identities are won and lost in the responses to identity
attacks. Identities are regulated through strict adherence to a proscribed dominance hierarchy where there are only a limited number of desirable identities to attain. Knowledge of the "players" in
the neighborhood is needed to determine what type of action is
appropriate in a face-to-face encounter and how respect is to be
apportioned. Displays of respect are expected by those who have
higher levels of status on the street. Respect in this context may
include stepping down from conflict out of deference to the other
person's status (almost expecting a loss before the fight), or passing on an opportunity to "get paid" through robbery or stealing.
Displays of disrespect are also expected in situations where identity posturing is called for, e.g., when confronted with someone
who is being fake or fronting. However, shows of disrespect or
78 See generally Katz, supra note 4.
79 Anderson, supra note 55, at 86. Although these terms have been invoked recently to
explain high rates of interpersonal violence among non-whites in central cities, "toughness" has always been highly regarded and a source of considerable status among male
adolescents in a wide range of adolescent subcultures, from street comer groups to
gangs. See generally Canada, supra note 75; William Chambliss, The Saints and the
Roughnecks, 11 Soc'y 24 (1973) (comparing gangs within the same community); Goffman, Nature of Deference, supra note 10, at 47; Whyte, supra note 42 (describing interpersonal violence among Italian youths in a low-income neighborhood in the 1930s);
Marvin E. Wolfgang & Franco Ferracuti, The Subculture of Violence: Towards an Integrated Theory in Criminality (2nd ed. 1969) (outlining the theory of subcultures and contexts of a "subculture of violence").
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"dissing" are often an intended or unintended attack on someone
else's identity and, according to the "code of the street," must be
addressed aggressively.
D. Social Contexts of Choice: Two Examples
"Context" is a social setting that influences behavior in several
ways. It provides a stage where events play out for public consumption. It conveys expectations of specific behaviors given specific situations. It regulates behavior by communicating social
costs and returns. It provides opportunities for specific forms of
interaction that may lend themselves to violence or peaceful behavior. The latter might refer to physical spaces such as prisons, or
social spaces such as street comer groups. In these ways, contexts
shape choices in situations where crime and violence either are
preferred for "self-help," 80 or are one of a limited number of pathways to attain status (and thereby avoid attack). 8 ' Below are two
examples of contextual influences on choices to engage in crime
and violence.
1. Norms and Codes
When neighborhood and community contexts are socially isolated and economically deprived, choices of social networks and
social situations are constrained by patterns of residential segregation, concentrated poverty, and social isolation. Social interactions
are likely to be dominated by street codes that reward displays of
physical domination and that result in social approval for antisocial behavior. 82 The results for adolescents in these circumstances
include attenuated interactions with persons from outside the area,
and a general cutoff of normative influences and informal social
83
controls from the dominant, mainstream community.
80 See generally Black, supra note 25.
81 See generally Fagan & Wilkinson, supra note 58, at 131-32.
82 See generally id.
83 See Robert J. Sampson & William J.Wilson, Toward a Theory of Race, Crime and
Urban Inequality, in Crime & Inequality 37, 49-52 (John Hagan & Ruth Peterson eds.,
1995) (explaining the concept of social isolation); see generally William J. Wilson,
Studying Inner city Social Dislocations: The Challenge of Public Agenda Research, 56
Am. Soc. Rev. 1 (1991) (discussing poverty's effect on interaction); Sampson et. al., supra note 10.
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Anderson's study of inner city Philadelphia is perhaps the
most detailed description of the influence of norms and codes on
inner city life of adolescents. 84 According to Anderson, the causes
of inner city violence are determined by both social structure and
social situations. He proposes that there are two types of normative systems operating within the inner city context: the "decent"
(locked into middle class values) families, and the "street" (opposed to mainstream society) families. He argues that although the
majority of inner city residents are of the "decent" orientation, the
street orientation has come to govern the normative system regarding human behavior in public spaces, especially among the
young. Thus, community norms on the street are regulated and enforced by the smaller minority who possess the street orientation.
One adapts to the dangers of public spaces by developing a range
of social identities to manage the threats and demands of a context
85
that creates codes that are maintained by violence.
In these ecological contexts, street codes that shape decisionmaking are the product of these interactions when summed across
individuals. Social identity and respect are the most important
features of the street code. Within this context there are clear-cut
rules for using violence to gain respect. The public nature of a person's image or status identity often requires open displays of
"nerve," including attacks on others, getting revenge for previous
encounters with an opponent, protecting members of one's social
group and having the right "props." There is only a limited amount
of respect available, and the process of acquiring respect is highly
competitive. Projecting the right image is everything in this context, and backing up the projection with violent behavior is expected. 86
2. Guns
Guns also shape norms and codes. The presence and availability of guns among adolescent males can affect violent events
through adolescents' attitudes and perceptions of danger, the na84 Anderson, supra note 41.
85 See Fagan & Wilkinson, supra note 58, at 132 (describing how individual behavior
differs depending on social audience); Anderson, supra note 41, at 24 (explaining that
adolescents adopt the street code to keep others from challenging them).
86 See generally Wilkinson, supra note 41.
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ture of social interaction on the streets, decision-making in potential or actual violent situations, the level of arousal, and social
identity formation and maintenance. Guns have symbolic as well
as strategic meaning for adolescent males; guns are symbols both
of masculinity and high status. 87 The presence of guns in potentially violent situations raises the stakes in terms of both status and
strategy.88
Guns can perpetuate and refine the aesthetic of toughness, create an imminent threat of harm, help their users claim the identity
of being amongst the "toughest," and act as an ultimate source of
power in resolving a dispute. 89 Guns both ward off and invite attack.
Street research in New York during the early 1990s portrayed
the dangerousness of surroundings and a pervasive feeling of a
lack of personal safety among adolescent males. 90 Violence was
expected and often erupted out of a variety of situations. Public
behavior on the streets was regulated by a general knowledge that
life could be taken away at any moment, primarily by guns. Possessing a gun for defense, therefore, played a big part in providing
a feeling of personal safety for these young people. The prevalence of guns, coupled with media emphasis on episodes of gun
violence, helped shape these perceptions of danger. Respondents
reported that "most" young males (i.e., fourteen to thirty yearolds) could and did have guns in these inner city neighborhoods.
For nearly a decade, guns remained available on the street to just
about anyone who had the means to purchase, share, borrow, or
steal them. Even boys of relatively low status could get access to
firearms, through associates, family members, or local drug dealers.91
87

See generally Gibbs & Merighi, supra note 39, at 78-79 (stating that guns provide

young, black men with a sense of power and control).
8 See generally Wilkinson & Fagan, supra note 3 (discussing the presence of firearms
as a part of adolescents' decision to engage in violence); Fagan & Wilkinson, supra note

58.
89
90

See generally Sheley & Wright, supra note 75; Fagan & Wilkinson, supra note 58.
See generally Wilkinson & Fagan, supra note 3 (discussing the presence of firearms

as a part of adolescents' decision to engage in violence); Fagan & Wilkinson, supra note

58.
91

Gun homicide rates have declined sharply in New York since 1992, and the decline
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Guns raise the stakes in a variety of ways and in many instances firearms trump all other logic. Where guns are readily
available, actors develop expectations and plans for handling their
disputes which may or may not result in gun use, depending on a
variety of situational factors. Certain actions or words warrant a
violent response; if guns are available, guns are used in reply to a
transgression or serious threat of harm. Having a powerful gun
was and is valued both for intrinsic and extrinsic reasons. Guns
may fulfill a variety of personal needs for adolescent males, including providing power, status, protection, and recreation. The
presence of guns also has shaped the rules of fighting among teenagers. Pulling a gun automatically increases the intensity of the
conflict and limits the number of choices available to all parties.
Showing a gun (threatening someone) is a sign of disrespect and
considered a violation of the other person's social and physical
space. Someone who threatens with a gun must be willing to back
up that threat by using the gun. Once an individual establishes that
a gun will be necessary to handle a dispute or grievance, "drama"
or violence is likely to be initiated. Our research suggested that for
several years, "the potential for an attack to involve guns [was]
nearly certain for the young men in our sample. ' 92 The thought of
dying always occurred to the actors within these gun events. However, this cost competed with anticipated returns from gun violence: The thought of achieving or maintaining high status held
more value than life itself. It appeared that a young male in these
circumstances often gave more thought to what others may think
of him and more attention to matching his behavior to his selfimage as a powerful person than to the possibility of his own death
or serious injury. As already noted, losing "respect" can be damaging to his personal safety, economic livelihood, and associations
with peers (and sometimes family members). In sum, guns played
an important role in this quest for respect on the street, and guns
enhance a young man's potential for being tough. Their presence
has continued for over six years. See Jeffrey Fagan et. al., Declining Homicide in New
York: A Tale of Two Trends, 88 J. Crim. L. & Criminology 1277, 1289 (1998). The

portrayal by Fagan & Wilkinson, supra note 58, of an "ecology of danger" was based on
accounts by adolescents and young adults reporting on violent events and street life from

1994-97, when gun homicide rates remained well above their previously low rate in
1985, and shortly after the record homicide years of 1990-93.

92

Fagan & Wilkinson, supra note 58, at 141.
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led to their strategic use, often to maximize the attainment of the
93
functional goals of violence.

III. How DOES CONTEXT INFLUENCE CHOICE AND DECISIONMAKING?

Contextual factors provide a perspective for understanding the
dynamics of adolescent crime beyond the individual propensities
and social positions of the people involved. What remains unknown are the dynamics of choice, the circumscribing of choice
by social contexts and the situations that evolve in those contexts.
In this section, context is applied within a framework of decisionmaking and interpersonal dynamics in violent events. In this
framework, violence is both rule-oriented and normative. 94 It is
through these processes and contingencies that individual characteristics such as "disputatiousness" are channeled into violent
events. Violent behavior can be viewed as a method of communicating social meanings within contexts where such action is either
expected or at least tolerated. These concepts form the dimensions
of an analytic framework that specifies the role of context in decisions to engage in adolescent violence.
A. Arousal andAggression
First, an explanatory framework must account for the factors
that channel arousal into aggression and violence. There are many
sources of arousal in everyday inner city life, including a wide
range of annoyances, complications in institutional and domestic
arrangements, noxious settings, and interpersonal conflicts. 9 5 But
not all of them translate into anger and aggression. Understanding
gun violence requires that we discern the processes that transform
interpersonal conflicts into lethal aggression. One part of this process is the attachment of meaning to words, actions, and threats,
and the processing of that information as threatening or malevo-

93
94

See generally Wilkinson, supra note 41.
See Cornish & Clarke, supra note 7; Sacco & Kennedy, supra note 13 (outlining the

general theories of criminology).
5 See Anderson, supra note 64, at 57-58 (connecting teen pregnancy, drug use, and
unemployment to crime in the inner cities); Canada, supra note 75, at 137 (linking modem problems faced by youths and violence).
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B. Decision-Making
Second, violence involves a series of decisions, and an explanatory framework must include a decision-making framework.
Decisions to carry weapons, to engage in a dispute with knowledge of its possible lethality, to bring oneself to a setting where
violence is likely to occur, to pursue a dispute that may turn
deadly, to show a gun or make a threat with it, and ultimately to
use violence or to avoid its use, are decisions that reflect the outcomes of arousal, anger, and strategic decision-making.
Consistent with the rational choice perspective, Felson and
Tedeschi argue that a violent action involves a sequence of decisions and that an actor evaluates alternatives before carrying out a
violent action. 97 Felson and Tedeschi outline four elements of decisions: the value of the outcome, the expectations of success in
reaching goals, the value of the costs, and the expectations of the
costs. Costs and third parties can be inhibitors of violence. The
actor makes a choice to engage in violent behavior because it
seems to be the best alternative available in the situation. But
adolescents are poor decision-makers, with limited capacity to
weigh consequences. 98 They also may lack the cognitive capital to
understand the range of potential consequences of their actions, or
to fashion strategies that may exempt them from gun violence.
C. Social Identity and Other Functions of Violence
Third, the decision to engage in gun violence suggests that it
serves specific social or psychological functions. Both Katz and
96 See Kenneth Dodge & Nicki Crick, Social Information-Processing Bases of Aggressive Behavior in Children, 16 Personality & Soc. Psych. Bull. 8, 9 (1990) (arguing
that an individual's perception of hostile intent will determine if he or she will respond to
9aggressively).
Richard B. Felson & James Tedeschi, A Social Interactionist Approach to Violence:
Cross-Cultural Applications, in Interpersonal Violent Behavior: Social and Cultural Aspects 153, 154 (Barry Ruback & Neil A. Weiner eds., 1995).
8 See generally Steinberg & Cauffman, supra note 61, at 264-65 (suggesting that
adolescents' psychological immaturity "impairs" their decision-making abilities). Their
research addressed antisocial behavior generally, but was not violence-specific. Id.
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Felson, in separate analyses, identify three main goals of aggressive actions: (1) to compel and deter others; (2) to achieve a favorable social identity; and (3) to obtain justice. These functions,
which provide the motivational component for violence, can be
understood in the context of adolescent development. 99 Prior research helps us to understand the range of possible functions
served by adolescent violence: social control;1 00 identity and
reputation; 10 1 material acquisition; 10 2 and domination and conquest. 10 3 An explanatory framework for adolescent gun violence
should include a recognition of gun violence as a strategic means,
indeed a sure bet, to achieve these goals.
The development of identity is a central and perhaps overarching function of violence. Goffman claims that people give
staged performances to different social audiences. 10 4 Individual
behavior is "scripted" to the extent that scripts are used to convey
the kind of impression (or situational identity) an actor wants others to perceive. He argues that different audiences may have different preconceptions of the actor, and the actor may have varying
degrees of experience in projecting alternate impressions in new
situations. The importance of status and reputation (impression
conveyed) in this social context influences the scripts an individual may choose when confronted with a dispute on the streets. One
could argue that based on whatever limited knowledge is available
at the start of the event, an individual will choose the script which
casts him or her in the best light.
Identity in turn serves some critical functions: attaining social
status and accruing "props" or respect, and warding off attacks
from others seeking to increase their "reps" by conquering someone with a higher status. In a neighborhood with limited means to
conventional success and an imbalance of deviant social roles, the
formation of violent "identities" is enhanced by the various uses of
99 See Fagan & Wilkinson, supra note 56, at 64; Felson, supra note 32; see generally
Katz, supra note 4.
100 Black, supra note 25, at 42.
101 See Goffman, Interaction Order, supra note 10, at 15.
102 Cf. Katz, supra note 4, at 316 (criticizing the concept).
103 See Polk, supra note 5, at 56.
104 See generally Erving Goffman, The Presentation of Self in Everyday Life (1959)
(noting that individuals consciously try to control the way they are perceived by others).
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guns, including show and threat.
D. ProcessualDynamics of Violent Events
Fourth, social interactionist perspectives on violence suggest a
focus on describing factors that produce conflict as well as those
that inhibit it. This approach focuses on three central issues for
understanding violence: the escalation of disputes, the role of social identities, and the role of third parties. Felson describes the
stages of violent incidents, in a way similar to Luckenbill and
10 5
Doyle, calling the sequence of events a social control process.
Violence is a function of events that occur during the incident 0and
6
therefore is not predetermined by the initial goals of the actors.1
Luckenbill argues that dispute-related violence is the product
of three successive events, "naming," "claiming," and aggressing. 107 At the naming stage, the first actor identifies a negative
outcome as an injury which the second actor has caused (assigning
blame). At the claiming stage, the injured party expresses his
grievance and demands reparation from the adversary. The final
stage determines whether or not the interaction is transformed into
a dispute. The third event is the rejection of a claim (in whole or in
part) by the harmdoer. According to Luckenbill and Doyle, "disputatiousness" is defined as the likelihood of naming and claiming, and aggressiveness is defined as the willingness to preserve
and use force to settle the dispute. They claim that violence is triggered by norms of the code of personal honor and that differential
disputatiousness and aggressiveness depends on the situation. This
conceptualization closely resembles Goffman's "Character Contest"1 08 used by Luckenbill10 9 to examine violent transactions resulting in homicide.
Luckenbill's approach is concerned with the actor's point of
view. It suggests a complex, contingent pathway from distal factors, such as gaining access to guns, to the proximal factors that
105 Richard B. Felson & Henry J. Steadman, Situational Factors in Disputes Leading
to Criminal Violence, 21 Criminology 59, 70-71 (1983).
106

Id. at 59-60.

107
108
109

Luckenbill & Doyle, supra note 5, at 423.
Goffman, Interaction Order, supra note 10, at 239.
Luckenbill, supra note 33, at 177.
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determine whether they are used. Within events, there are a series
of decisions and contingencies that mediate the outcomes of
events. Violence in this setting is an interaction where decisions
and actions at one stage are contingent on what happened before
and judgments about what is likely to happen next. Considerations
of whether an opponent is armed, whether retaliation is likely, if
there are police or other social control actors nearby, how bystanders might react, all are made in a compressed time frame and
all are interdependent. These interactions and transactions suggest
a series of decisions, although decisions that may be constrained
by circumstances, cognition, and available information. "10
Accordingly, an explanatory framework requires an understanding of the processual and contingent nature of these decisions
and the interaction of two or more actors to produce gun violence.
The increased availability of guns, especially among adolescents,
who are incomplete decision makers and potentially high risk takers, changes these processes in important ways that are not fully
understood at this time. The stages of violent events may be altered by the presence, expectancies, and danger of firearms in specific social contexts.
E. Violence Scripts
Fifth, contingent decision-making by adolescents is not ad hoc
for each event, but reflects cumulative knowledge gained through
both observation of and participation in violent interactions. This
involves socialization processes that begin prior to adolescence
and are refined along the way through interaction and practice.
They develop into "scripts" and provide a bounded set of choices
to be invoked in situations where conflict or aggression may bring
guns into play.111
The script framework is an event schema used to organize information about how people learn to understand and enact commonplace behavioral patterns. A "script" is a cognitive structure or
framework that organizes a person's understanding of typical
110 See id. at 184-85.
111 See generally Wilkinson, supra note 41 (discussing how neighborhood contexts
shape reactions in social situations; reactions that often lead to violence).
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situations, allowing the person to have expectations and to make
conclusions about the potential result of a set of events. 1 2 Cornish
introduced the concept of "procedural scripts" to explain violent
1 13
offenders' decision-making processes.
The script framework provides a useful way of understanding
the decision-making process, including the calculation of risks,
strategic decisions, and the assessments of available choices. Research on child and adolescent violence suggests several ways in
which script theory can explain violent events: (1) scripts are ways
of organizing knowledge and behavioral choices;' 14 (2) individuals

learn behavioral repertoires for different situations;1 15 (3) these
repertoires are stored in memory as scripts and are elicited when
cues are sensed in the environment; 116 (4) choice of scripts varies

between individuals and some individuals will have limited
choices; 117 (5) individuals are more likely to repeat scripted behaviors when the previous experience was considered successful;11 8 and (6) scripted behavior may become "automatic" without
much thought or weighing of consequences.1 19
Adolescents employ "scripts" as part of a strategy of "impression management" to gain status and dominance in potentially
violent transactions. For example, in street code, displays of
toughness are directly related to reputation building, offering a
deterrent value necessary to avoid continual attacks from other
112 Robert P. Abelson, Psychological Status of the Script Concept, 36 Am. Psychologist 715, 715 (1981) [hereinafter Abelson, Psychological Status]; Robert P. Abelson,
Script Processing in Attitude Formation and Decision-Making, in Cognition and Social
Behavior 33 (J.S. Carroll & J. W. Payne eds., 1976).
113 See generally Derek B. Cornish, The Procedural Analysis of Offending, 2 Crime
Prevention Studies 110 (1995) (invoking the concept of learned scripts to explain patterns of decision-making in social interactions).
114 See Abelson, Psychological Status, supra note 112, at 715 (providing an example
of restaurant script).
115 Id; see generally Tedeschi & Felson, supra note 6 (describing the function of
scripts); L. Rowell Huesmann, An Information Processing Model for the Development
of Aggression, 14 Aggressive Behav. 13 (1988).
116 Tedeschi & Felson, supra note 6, at 181; Abelson, Psychological Status, supra note
112, at 715; Dodge & Crick, supra note 96, at 11-12.
117 See generally Dodge & Crick, supra note 96.
118 Tedeschi & Felson, supra note 6, at 181; see generally Abelson, Psychological
Status, supra note 112.
119 Tedeschi & Felson, supra note 6, at 182; Abelson, Psychological Status, supra note
112, at 719.
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males seeking to build their own reputations. These are "scripts"
of survival in milieus where violence is normative.
Scripts are learned and reinforced within specific social contexts, such as street scenes or prison cliques. Scripted behaviors by
young adults reflect context-specific socialization during developmental stages preceding adolescence. These contexts shape
normative definitions, imperatives or expected behaviors, and
costs and rewards of violence. Street codes, born in contexts of social isolation, largely determine the procedural "scripts" children
acquire for handling interpersonal conflicts. Children who are of
street orientation will invariably learn scripts that accord with the
street code, whereas "decent" youths may learn alternative scripts
in addition to those in line with the code of the streets. The process
of self-preservation through displays of toughness, "nerve," or
violent behavior is considered a necessary part of day-to-day life
for inner city adolescents, especially young males. 120 Moreover,
this narrow repertoire of scripts reflects the limited interaction of
adolescents in inner cities to a broader range of affective styles
and behavioral choices. One result is that adolescents in such conditions may not develop as complete decision makers.
F. Street Codes, Expectancies and Normative Behaviors
Finally, the development of scripts, the processes of decisionmaking, and the social definitions of conflict and other functions
served by violence form in specific social contexts. These contexts
shape normative definitions, imperatives or expected behaviors,
costs, and rewards of violence. Serious violence represents an extreme of a continuum of violence in the dynamics of inner city
youths. Anderson's study of inner city Philadelphia is perhaps the
most detailed description of violence and inner city life. 12 1 According to Anderson, the origins of inner city violence are a reflection of the social and economic conditions of the neighborhoods: "The inclination to violence springs from the circumstances
of life among the ghetto poor the lack of jobs that pay a living
wage, the stigma of race, the fallout from rampant drug use and
120
121

See generally Canada, supra note 75.
Anderson, supra note 55.
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drug trafficking, and the resulting alienation and lack of hope for
122
the future."
Competition over limited resources, including social status, respect, and material goods, by physically aggressive and violent
means is a central part of this system. Young children who spend
time playing outside in the neighborhood are exposed to all types
of interpersonal conflict, displays of physical domination, social
approval for violent behavior, and limited definitions of respect.
These messages are reinforced at home by adults and in school by
peers. Anderson argues that children learn to fight through their
play with others in the street.1 23 The code of the street largely determines the structural and procedural "scripts" children acquire
for handling interpersonal conflicts and identity formation.
In this context, Anderson describes the necessity for adolescents, whether "decent" or "street," to understand and play out appropriate roles to accord with the code of the street while traveling
through and interacting with others in public. 124 Acquiring fighting
skills is considered important as a means of survival in the inner

city. 12 5 The process of self-preservation through displays of

toughness, nerve, or violent behavior is considered a necessary
part of day to day life for inner city adolescents, especially young
males.

126

According to Anderson, the street code provides rules for how
individuals communicate with one another, how respect is earned,
how and when respect is granted to another, and what should happen when someone disrespects or "disses" you. 127 Violence and

other types of domination are tools in promoting one's self-image;
in other words, conquering others is one way of achieving higher
levels of status. Developmentally, as children begin to approach
adolescence there is strong need for social approval and status.
These needs may be even stronger in an inner city context where
122
123
124
125

Id. at 81.
Id. at 81-82.
Id. at 83.
Mercer Sullivan, Getting Paid: Youth, Crime and Work in the Inner city 113

189).

26
127

See generally Canada, supra note 75.
Anderson, supra note 55, at 85.
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fewer opportunities for receiving positive status are available to
young adolescents.
The street code is a determining factor in proving one's manhood and shaping his knowledge of how to act accordingly when
confronted with a variety of challenging situations. 128 Anderson
notes that the stakes are very high in this context because manhood is dependent upon being fearless and untouchable. He argues
that decent youth can situationally act tough and macho but also
maintain a more mainstream identity in other settings by being
courteous and respectful when appropriate. 129 The street code has
a functional purpose for the decent youth while it is a defining
characteristic of the street-oriented youth. The street-oriented
youth is most likely blocked from other types of behavior. Again,
the street code is useful for understanding the processes by which
individuals internalize violent scripts. Anderson offers two ideal
types of normative orientations of inner city youths, hinting at a
model for understanding the variations that exist within inner city
culture. 130
G. Summary: Ecological Dynamics and Choice

Areas with high rates of violence create an "ecology of danger" for adolescents, where social interactions are perceived as
128 Other studies of street life in lower class neighborhoods have linked violence with
conceptions of masculinity. See, e.g., Oliver, supra note 3. Oliver identifies three manhood role orientations that dominate street culture among men in early adulthood: "tough
guy," "player of women," and "hustler." Id. The street was a social stage in which men
could learn, construct and project "ghetto-specific" manhood roles. Id. Oliver finds that
men's commitment to these manhood roles increases the likelihood that they will become involved in violent disputes. Id. at 1.
129 Anderson, supra note 55, at 92.
130 Anderson is mostly silent on the issue of lethal violence by firearms and the code
of the streets. He states that possessing a willingness to "pull the trigger" is an important
part of an individual's quest for respect. However, he does not analyze the implications
of gun use on the code of the streets. Fagan & Wilkinson, supra note 58, at 136 (citing
Anderson, supra note 55). The ready availability of guns in the inner city has undoubtedly raised the stakes of the code of the streets even higher. It seems that "nerve,"
"toughness," and being a "punk" would take on new meanings within a climate regulated
by lethally armed actors. Id. The increased availability of guns in our inner cities has
been documented beginning in the late eighties. Sullivan reported that there were more
guns on the streets and that they were more frequently in the hands of younger offenders.
See generally Sullivan, supra note 125. Current research on gun violence presented below sheds new light on some of these important issues.

540

VirginiaJournalof Social Policy & the Law

[Vol. 6:3

potentially threatening or lethal, and where individuals are normatively seen as harboring hostile intents and are willing to inflict
harm. 13 1 There is a social hierarchy of status and identity in these
areas based on rules that evolve in a closed, socially skewed world
often cut off by segregation and social isolation from mainstream
norms. Violence in these areas is a public performance, designed
to maintain a social identity that deters attack and reinforces a selfpresentation of "toughness." Violence also serves several developmental functions that cannot be filled through conventional
means, especially the accrual of "props" or respect. That is, there
is a finite supply of respect, and respect is the currency that violence and toughness earns.
In social interactions in this context, violence is an expected
and valued behavior, shaped by a normative code. It is but one response in a toolkit of behaviors and responses to danger that
evolves within these social worlds. Teenagers select from this
toolkit according to their cognitive reading of a situation, with the
level of danger and lethality their primary consideration. The presumption of hostile intent is both an accurate reading of potential
danger and a reflection of socialization within this ecology. Cognitive appraisals occur within a setting of witnesses (bystanders)
who judge and announce the actor's level of toughness under conditions of arousal, perhaps while high or drunk, very likely while
armed, and with an adversary whose intentions are either hostile or
unknown.
The everyday social interactions in these contexts provide both
an unending series of challenges to identity and opportunities to
establish and reinforce an identity that both repels attacks and invites them from others seeking to improve their reputations. The
emphasis on violence as a strategic choice follows from the constant jockeying for status in a hierarchy built on violence and
threat. Violence is also social control in these contexts, redressing
grievances or preemptorily ending them before they ever begin.
The interaction of individual and contextual factors in violent
events reflects both the internalization of neighborhood norms in
individual-level decision-making within events and their influence
131

Fagan & Wilkinson, supra note 58, at 137-40.
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on "scripts" and social identity. 132 Perceptions and decisions seem
to be filtered through individual and personality variables, such as
disputatiousness, to influence the development of behavioral
scripts, but the scripts themselves reflect the accumulation of hundreds of social interactions where violence underlies the exchange
of status and identity. Thus, violence scripts and violent social
identities become the foundation of developmental capital for
children and teenagers growing up in these contexts of violence.
IV. IMPLICATIONS FOR LAW, JURISPRUDENCE AND SOCIAL SCIENCE

Decisions by adolescents to engage in violence reflect two intersecting goals, one developmental and the other strategic. The
developmental function of violence can often be social identity
and status. 133 In urban areas marked by high rates of violence,
adolescents actively seek to present an image of toughness, for
toughness is social currency that brings status and respect. The arbiters of respect are the individual's peers. These peer observers
are everyday judges who evaluate behaviors and adjust the social
hierarchy of the neighborhood. Through effective channels of rumor transmission, the daily news of who fought who and with
what outcome is spread quickly through relevant social net-

132 See generally Richard Jessor et al., Beyond Adolescence, Problem Behavior and
Young Adult Development (1991) (presenting and applying the problem-behavior theory
to human development). In a longitudinal study on the development among adolescents
of "problem behaviors" such as delinquency and substance use, Jessor et al. show that
the joint influences of different psychosocial systems, the environmental system and the
personality system, better explain the development of functional problem behaviors (like
violence), than to the explanatory power of either psychosocial system alone. Id. at 283.
Jessor et al. compare the variance explained in problem behaviors when predicted by the
Personality System against the Perceived Environment System versus a developmental
system that compares these perspectives. The Perceived Environment System developmentally situates adolescents in a network of peer influences, including friends' approval
for problem behaviors, friends' modeling of problem behaviors, and parent-friends compatibility. The Personality System has motivational-instigation components, personal
belief structures, and personal controls. Each dimension entails a range of personality
and developmental markers, including such factors as value of academic achievement,
self-esteem, and religiosity. Id. at 21.
133 See Fagan & Wilkinson, supra note 56, at 64 (explaining how violence is used as a
tool by some adolescents to attain higher social status or identity). In empirical work
with adolescents who were active in violence, these were secondary goals to the maintenance of social identity and the accrual of "respect." See generally id.
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works. 134
But status and respect also afford protection from attack. The
use of violence to deter attack illustrates the second, strategic goal
of violence. In the skewed context of danger and violence, decisions to use violence can be interpreted within the longstanding
sociological frameworks of self-help and social control. 135 That is,
adolescent violence often involves the resolution of disputes, the
redress of grievances, and even the preemptory strike against a
dangerous, hostile, and motivated enemy.
These are functions normally met by legal and social institutions. But in the cities' most dangerous neighborhoods, social
control is provided through specific dynamics of social norms
among adolescents, norms that are distinct from those that shape
adult interactions and the norms that influence behavior in the
mainstream culture. These local codes are actively regulated
through the social organization of the street. 136 The reliance on
self-help reflects the virtual absence of formal social controls, especially law enforcement, in the most dangerous neighborhoods.
Police are a weak presence during violent events, and their efforts
to arrest young men involved in violence are not seen as effective. 137
In these social contexts, how does law, informed by normative
moral values from a distal but dominant society, influence decision-making? When normative law is weak, the uses of violence
suggest a self-help dimension that illustrates Black's "self-help" or
134 See generally Patricia Turner, I Heard It Through the Grapevine (1993) (explaining the development and effect of rumors on African-Americans).
13
See generally Goffman, supra note 104; Black, supra note 25, at 42 (showing how
violence serves retributive and self-defense goals for people who have limited access to
leal institutions).
1
How local are such codes? Behavioral codes are part of the neighborhood context
of violent events, but the physical and social boundary of influence of local versus normative codes is difficult to define. Whether "street" codes generalize to neighborhoods
with similar social circumstances also is difficult to know. Nevertheless, there are striking similarities in the "street code," Anderson, supra note 55, and the codes observed by
Fagan & Wilkinson, supra note 56, in two New York City neighborhoods during the
same period. The diffusion of codes and norms across neighborhoods and social groups
is described by Turner, supra note 134.
137 See generally Anderson, supra note 55; Canada, supra note 75, at 137 (linking
modem problems faced by youths and violence); Sullivan, supra note 125 (describing
factors influencing crime decision-making by young men); Wilkinson, supra note 41.
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"crime as social control" dynamic. 138 Law is a physical and social
externality with weak legitimacy for inner city adolescents. 139 In
areas where legal controls are weak, the externality of law moots
legal norms, and self-help becomes a codified and normative basis
for action. 140 Street codes that are actively reinforced exert a
strong normative influence on how social interactions are interpreted, how disputes are resolved, and how limited social standing
is allocated. Combined with the social and cultural isolation of inner city life, legal proscriptions of violence are functionally weak
compared to a "code" that values violence and continually defines
its strategic value.
What about the moral norms of the law? Among adolescents in
dangerous, potentially lethal contexts, threat trumps morality in a
context where there is a reasonable expectation of lethal attack. Do
the normative benchmarks of "reasonableness" apply in a context
where street codes are the dominant social norm? In the neighborhoods studied by Fagan and Wilkinson, Oliver, Canada, and many
gang researchers, street codes supplanted moral norms that were
externalities to the specific contexts of danger. By conforming to a
context-specific code or "group character," strategic self-defense
goals are met at the cost of a moral code that is salient elsewhere.
At the situational level, the choice to be violent in specific
situations may oppose normative moral standards and law, but it is
a rational decision based on a calculus of the consequences of
other behavioral choices. Decisions to use violence, in other
words, may be reasonable in response to the situation in which the
person finds himself. If so, it may not oppose normative standards
of "moral" behavior. Moreover, the contingencies of "hot" situations lead to "hot cognitions," where adolescents have limited capacity to think beyond the situation or context to the broader implications and moral standards of an external context.
There is another threshold question: whether the force of pow138 Black suggests that the use of "self-help," or crime as social control, reflects the
weakness of formal legal institutions to resolve disputes. Black, supra note 25, at 41.
139 The legitimacy of the law suffers when social and economic returns from compliance with external legal codes are minimal. See Tracey Meares, Place and Crime, 73
Chi.-Kent L. Rev. 669, 679-681 (1998) (drawing a connection between social context
and the type of violence that occurs).
140 See generally Fagan & Wilkinson, supra note 56; Anderson, supra note 55.
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erful antisocial contextual forces (and the social norms they raise)
exceeds the restraining influence of legal norms developed in (and
imposed by) a social and legal culture that lies outside of these inner city contexts. 14 1 Can these contexts create a logic and set of
norms, regulated by behavioral controls arising from the dominant
social groups within that context, that pre-empts distal notions of
law and fairness? And, because these street codes affect adolescents more than adults, additional questions of volitional capacity
are raised by the adolescent's incomplete developmental status
vis-a-vis impulse control, moral reasoning, and social cognition. 142
There are two parts to this question: whether the distribution of
opportunities and controls is favorable to compliance with legal
norms, and whether this developmental context promotes socialization and learning that logically contribute to crime or controls it.
This goes beyond the notion of compliance based on fairness and
legitimacy of a legal code and instead relies on compliance with
the localized but prevailing code that ensures safety and social

standing. 143
The social and developmental context of inner cities shapes a
decision-making heuristic among adolescents based on their best
and immediate interests, rather than an abstract code of norms that
exists outside the immediate context. When this context involves
both safety and social status, two developmental needs often unavailable in these contexts of danger, legal compliance has doubtful value and low payoff for adolescents. The rule of law takes a
backseat to the code of the streets.
In this section, I focus on the particular strand of the social
context of inner city street life that has relevance for the trial of
criminal cases and the attribution of culpability. The interaction of
contextualized choices can be translated into dimensions of culpability and raises questions about the blameworthiness of behaviors
141 See generally Meares, supra note 139.
142 For a discussion of the contexts of childhood and early adolescence in which factors such as risk preference and decision-making develop, see Steinberg & Cauffman,
supra note 61.
143 Meares, supra note 139, at 675 (discussing the dynamic interaction of social
structure and social norms); Tom R. Tyler, Why People Obey the Law 173-74 (1990)

(showing perceptions of procedural fairness and distributive justice that influence decisions to obey or defy the law).
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viewed in context. Justification and excuse have always been part
of the criminal law's proscriptive norms of conduct. 144 Within this
framework is there room for these features of the specific "context" of inner city life as part of the jurisprudence of adolescent
crime? And if so, what is the threshold of social science evidence
to validate such claims?
A. Contexts and Justification
Many criminal events involving adolescents reflect a social
context that limits choice and that skews development toward legitimating crime and antisocial behavior. Crime events are part of
a dynamic social context in which crime may reflect choices that
are strategic or defensive. Even under these circumstances, the attribution of blameworthiness or culpability in instances of selfhelp violence raises ambivalent attitudes, especially when the victims of these crimes are considered "unworthy."' 14 5
Theories stressing that inner city adolescents conform to a
normative street code with expectations of violent victimization
differ from contemporary defenses that stress the social toxicity of
the defendant's everyday circumstances. Criminal defendants increasingly have claimed that "social toxins" 14 6 excuse or mitigate
their guilt. 147 Unlike self-defense arguments that typically offer
short-term circumstantial or causal explanations for criminal behavior, social toxin arguments claim that there are long-term, diffuse effects of social toxins on decision-making. Such defenses,
based on a "rotten social background" claim that social conditions
compromise moral decision-making, 148 generally claim that behavioral controls are impaired or that choice is reduced by the ac-

144
145
146

George P. Fletcher, Rethinking Criminal Law 810-13 (1978).
Mosteller, supra note 14, at 465.
James Garbarino states that a socially toxic environment exists when actors' social
world is poisonous to their development. James Garbarino, Growing Up in a Socially
Toxic Environment: Life for Children and Families in the '90's, 42 Neb. Symp. on Motivation 1, 3-4 (1995).
147 See Falk, supra note 14, at 757.
148 See generally Richard Delgado, Rotten Social Background: Should the Criminal
Law Recognize a Defense of Severe Environmental Deprivation? 3 L. & Ineq. 9 (1985)
(summarizing social science literature regarding "Rotten Social Background").
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tor's social and environmental background.149
While routinely dismissed as "abuse excuses" 150 or "trash syndromes," these excuses are not uncommon in recent criminal defenses. 151 But these defenses are weak not because they contradict
normative views of human agency, but because they consistently
fail to meet tests of scientific validity. Here, I examine the fit of
this new body of research with traditional legal doctrines of excuse
and justification. Next, I reframe the question of "duress" and
normative street codes within current social science evidence of
street culture and violence. Finally, I address questions of evidence and scientific validity.
1. Justification and Excuse
In defenses claiming either justification or excuse, the actor
concedes that she has committed a criminal act, but offers a plausible argument why she should not be punished. A defense of excuse supposes that the defendant was unable to make a responsible
choice. The circumstances were so limiting with respect to the
voluntariness of the act that he or she is not morally blameworthy.
That is, an excuse denies responsibility for the act even though the
defendant concedes that it is wrong.1 52 Justification, in contrast,
argues that the defendant was advancing a social interest or redressing a substantial wrong. 153 Unlike excuse, justification denies
the wrongfulness of the act. In other words, "justifications exonerate conduct as right, and excuses exonerate persons as blameless
149 Id. at 20-21 (citing the opinion of Judge David Bazelon which first articulated a
"rotten social background" defense in United States v. Alexander, 471 F.2d 923, 957-65
(D.C. Cir. 1973) (Bazelon, J., dissenting)). Conformance with a normative code that prescribes violence in response to specific provocation is also different from behavior that is
the product of "coercive thought-reform techniques," or brainwashing. See generally
Richard Delgado, Ascription of Criminal States of Mind: Toward a Defense Theory for
Coercively Persuaded ("Brainwashed") Defendant, 63 Minn. L. Rev. 1 (1978) (questioning how the legal system should treat "coercively persuaded" defendants). There is
no active process of thought "reform" in the situation of inner city youths, where codes
appear normative or at least highly proscriptive, compared to the situation of the individual person who is the target of "brainwashing."
150 See, e.g., Alan Dershowitz, The Abuse Excuse 3 (1994) (lamenting jurors' increased acceptance of the "abuse excuse").
151 See generally Falk, supra note 14, at 738-39 (arguing that the increasing use of the
social toxin theory is justified in criminal defense); Mosteller, supra note 14.
152 Mosteller, supra note 14, at 592.
153 Id. at 591.
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for wrongful conduct." 154 Or, as Paul Robinson noted, "Acts are
155
justified; actors are excused."'
The distinction between justification and excuse is difficult to
apply in theory 5 6 and in practice. 15 7 For Greenwalt, the difficulty
lies in the conceptual fuzziness of the terms themselves in ordinary
usage, and on the "uneasy quality" of the moral judgments about
which behaviors should be treated as criminal. 158 He prefers the
language of "warranted action" and "unwarranted action" to avoid
legal rules that compromise disagreements about substantive (and
59
contextualized) morality. 1

Indeed, the Model Penal Code does not make a sharp distinction between justification and excuse. 160 Defenses of necessary
force, "choice of evils," and duress all involve components of both
justification and excuse and are distinguished in theoretical terms
as retributive or utilitarian.161 Necessary force involves traditional
154 Id. at 593.
155 Paul H. Robinson, Criminal Law Defenses: A Systematic Analysis, 82 Colum. L.
Rev. 199, 229 (1982). Under his classification of defenses, Robinson claims that justification exists when the "harm is outweighed by the need to avoid an even greater harm or
to further a greater societal interest." Id. at 213; see also, Falk, supra note 14, at 796.
156 See Kent Greenawalt, The Perplexing Borders of Justification and Excuse, 84 Colum. L. Rev. 1897, 1897 (1984) (discussing the relationship of theories of culpability to
varying interpretations of justification and excuse in the criminal law).
15
Fletcher, supra note 144, at 810-13; see also Greenawalt, supra note 156, at 191519.
158 Greenawalt, supra note 156, at 1898.
159 Id. at 1903.
160 American Law Institute, Commentaries on the Model Penal Code (1962), Part I, at
2-4. The commentaries in the introduction to Article 3 of the Model Penal Code offer a
justification for the decision to blur the boundary between justification and excuse:
The Model Code does not, however, attempt to draw a fine line between all those situations in which a defense might more precisely be
labeled justification and all those situations in which a defense might
more precisely be labeled an excuse ....

[I]t treats in justification

sections those cases in which an actor mistakenly perceives the circumstances or the necessity for full force; in some of the cases, at
least, it might be said that the actor is really offering an excuse for
his conduct rather than a full-fledged justification. .

.

.To say that

someone's conduct is "justified" ordinarily connotes that the conduct
is thought to be right, or at least not undesirable; to say that someone's conduct is "excused" ordinarily connotes that the conduct is
undesirable, but that for some reason the actor is not to be blamed for
161

it.

Gerard Lynch points out that one could support a claim of justification in either
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uses of self-defense. "Choice of evils," or "necessity," involves the
declaration that imminent danger to oneself or a loved one gave
the person no choice but to commit the act. Duress claims that the
defendant's capacity to choose was impaired by a serious and imminent threat of harm from another person. Put another way,
"[s]omeone who is fully rational can be coerced if the threatened
' 162
harm is so great he no longer is 'free' to chose that harm."
In Section 3.09 of the Model Penal Code, the limitations on
self-defense include situations where "the actor knows that he can
avoid the necessity of using such force with complete safety by
retreating or by surrendering possession of a thing to a person...
or by complying with a demand that he abstain from any action
that he has no duty to take." 163 In Section 3.02, the Model Penal
Code applies the same provocation exception for "choice of evils"
defense.
Duress defenses involve an actual or threatened harm that is
present, imminent, and pending. However, duress as a defense is
qualified by proportionality constraints: If the threat was insuffi164
cient to excuse the defendant's offense, duress can be claimed.
The Model Penal Code provides excuse for offenses coerced by

theory. An actor killing an aggressor may be justified retributively because the aggressor
engaged in a life threatening attack, therefore forfeiting his rights. Or, society is better
served when victims of attack use self-help to avoid their own and other attack. In either
case, it is justified to resist attack by use of violence. Even if one believed that resisting
attack is morally wrong, one could still decline to punish the self-defender because people cannot be expected to conform to such a strict rule when in great danger. To such a
person, self-defense is an excuse, not a justification. Telephone Interview with Gerard
Lynch, (Jan. 19, 1999). Professor Gerard E. Lynch is the Paul J. Kellner Professor of
Law at Columbia Law School.
162 Greenawalt, supra note 156, at 1912.
163 Model Penal Code § 3.09 (1962); see also People v. Goetz, 497 N.E.2d 41, 47
(N.Y. 1986) (holding that self-defense was justified if the defendant had a "reasonable"
belief of the imminence of physical force against him and modifying imminence by a
normative judgment of what others in the same situation might perceive); George
Fletcher, A Crime of Self-Defense: Bernhard Goetz and the Law on Trial (1988).
164 Duress is an excuse, in the conventional view, in which the actor is placed under
such a threat that "a person of reasonable firmness" would be unable to resist the pressure. Model Penal Code § 2.09 (1962); see, e.g., Wayne R. LaFave & Austin W. Scott,
On Criminal Law 374 (1972). The Code does not imply that the balance of interests is
sufficient to outweigh the harm of the offense; duress usually is a response to a human
actor, compared to a "choice of evils" claim that worse things would result if a defensive
action were not taken.
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threats, but applies a "reasonableness" standard to the perception
of the threats. Limitations to the duress defense apply when the defendant places herself or himself in a situation where duress would
65
likely be present. 1
Accordingly, the Model Penal Code sets forth specific conditions that are necessary to invoke justification or excuse for a
criminal offense: an imminent threat, a reasonable belief that the
threat is real, an inability to withdraw to safety, and limited alternatives to criminal conduct. 166 To what extent do disputes and
other interpersonal transactions within socially isolated inner city
167
neighborhoods establish these conditions?
a. Reasonableness
To the extent that a street code makes threatened violence by
an adolescent peer seem real, adolescents in these social contexts
can anticipate that aggressive action will follow a threat. Fagan
and Wilkinson describe a constant ebb and flow of identity attacks
and physical assaults designed to establish one's toughness that
flow from routine or everyday encounters in some neighborhoods. 168 Disputes are long-lasting and often are resolved in violence. As a result, -when a young man hears that someone has
threatened violence against him, the threat is perceived as real
based on observations of how other similarly situated young men
69
in these neighborhoods have made and honored such threats. 1
165
166

Model Penal Code § 2.09 (1962).
There are other justifications and excuses in the Model Penal Code, including, for

example, mistakes, legal authority, and parental discipline. Model Penal Code §§ 2.04,
3.08 (1962).

167 This line of reasoning on culpability has been most evident to date in defenses of
women in domestic homicides toward violent spouses or intimates. These defenses locate the actions of the woman in a syndrome of behaviors that (1) establish the reasonableness of the defendant's actions, (2) provide a plausible mechanism for explaining her
failure to use alternatives (e.g., leaving or calling the police), (3) establish her fear that
an assault was imminent, and (4) establish her credibility as a witness. See Mosteller,
supra note 14, at 478 (discussing the use of battered women syndrome in homicide

cases).
168 Fagan & Wilkinson, supra note 58, at 150-51.
169 Identity attacks carry a potential loss of status and make the victim of the attack
potentially vulnerable to additional attacks. See generally Oliver, supra note 3 (examining social aspects of nonfatal interpersonal violence between black males in social establishments). For Oliver, as well as for Fagan & Wilkinson, identity attacks also have other
meanings. For example, identity attacks are transgressions of autonomy (freedom from
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Strict adherence to a normative street code requires that actions follow threats. Recent social science research on street norms
suggests that these codes influence decision-making and provide a
framework for choosing action based on the features of situations
and settings.170 According to these studies, actions reflect a calculus born of actuarial and subjective experiences of witnessing, suffering, and doing violence.
However certain these studies are about the existence of street
codes, the social science of contemporary street life is unclear
about both the concrete social, spatial, and temporal limits of the
influence of these codes and the defining characteristics of threats
under these codes. 17 1 For example, behaviors such as staring,
physical bumping, verbal disrespect, or territorial violations may
be construed as threats in one setting but not another. 172 But it is
not clear in what settings such threats are salient and how far from
that setting, temporally and spatially, a threat must take place in
order to be non-salient. Moreover, verbal threats without explicit
threats of assault are more problematic for defining when a threat
is "contextualized." These ultimately are fact questions pertinent
both to reasonableness and imminence rules.
Another dimension of reasonableness of threat derives from
the social identity of the threatener. The most violent, the "crazy
violent," have earned safety from the credibility of their violence
threats. Because reputations of toughness are so important to social identity, idle threats are not made. An empty threat can be
seen as a sign of weakness, or a lack of toughness, and can be an
invitation to attack from others. Therefore, within this framework
of social exchange of violent identities and the allocation of status,
external interference and control) and warrant a violent response. Because autonomy
(from attack) is closely linked to conceptions of manhood, identity attacks are also attacks on masculinity and raise the stakes in the attack while insuring that it will lead to
violence. Id. at 2; Fagan & Wilkinson, supra note 58, at 149-53.
170 Cameron Hazelhurst & Kayleen M. Hazelhurst, Gangs in Cross-Cultural Perspective, in Gangs and Youth Subcultures 1 (Kayleen Hazelhurst & Cameron Hazelhurst
eds., 1998); see generally Anderson, supra note 55; Oliver, supra note 3; Fagan & Wilkinson, supra note 58.
171 See generally Anderson, supra note 55; Oliver, supra note 3; Fagan & Wilkinson,
supra note 58; Hazelhurst & Hazelhurst, supra note 170.
172 See generally Anderson, supra note 55; Fagan & Wilkinson, supra note 58; Padilla,
supra note 12.
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threats are assumed to be real. They also are assumed to be real
because to assume otherwise is to risk attack and serious injury.
b. Imminence
How long do such disputes last? Is the threat imminent in the
present encounter? Threats within the temporal boundaries of a
dispute can be viewed as imminent if the other person is known to
be carrying a weapon, if he is with friends who are carrying weapons, or if he otherwise has immediate access to a weapon. Carrying a weapon is common in some neighborhoods, so threats must
be taken seriously. 173 In other circumstances, the threat may be
that the opponent is going to get his gun and seek out the actor.
This threat of retaliation is proximate but not immediate. The
"imminence" of these threats is more difficult to judge, and a
proximate threat certainly lacks the probability of violence that an
immediate threat carries. Here, reasonableness must be considered
in determining the probability of a threat being carried out. It is
not uncommon in disputes involving inner city adolescents for
threats to be carried out at a future time.
But not all threats are necessarily made within the boundaries
of a dispute. Some disputes are longstanding, lasting for several
months and involving others within family and friendship networks. Ongoing disputes smolder and then erupt into acute events
before subsiding again. Gang disputes, for example, involve a running series of fights based on conflicts that first began at some past
time, but that recur episodically over a long period. Transgression
of territory, or an insult to a gang member or family member, may
precipitate a new threat of violence, perhaps leading to a round of
preemptive or retaliatory attacks by the rival gang. An appearance
by one gang member in another gang's neighborhood may itself be
considered a threat, since there attaches to the appearance an ex174
pectation of violence due to longstanding gang rivalry.

173 See generally Anderson, supra note 55; Fagan & Wilkinson supra note 58.
174 See generally Decker & Van Winkle, supra note 12; Malcolm W. Klein, The
American Youth Gang (1995) (clarifying misconceptions about street gains); Ko-lin
Chin, Chinatown Gangs (1996) (describing the formation, characteristics, and activities
of Chinese gangs); Padilla, supra note 12.
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c. Withdrawal
Many events involve disputes that are public performances requiring demonstrations of fearlessness and invulnerability. Withdrawal may be possible, but its costs in subsequent fights or disputes may exceed its short-term returns. Thus, withdrawal is not a
desirable option, given the lengthy duration of disputes that seem
to wax and wane but which remain active.
The adolescent who withdraws from a fight or dispute risks
acquiring a "punk" identity that will mark him (or her) for subsequent attacks. 175 Several recent studies describe how withdrawal in
one incident invites attack in a later incident with the same rival or
with a different rival. 176 Knowledge of the person's lack of nerve
will travel fast throughout the social networks of a community,
and younger adolescents seeking to build their own status and
violent identities may see the withdrawing fighter as a worthy target for assault. In neighborhoods with high rates of gun violence,
such attacks may be lethal.
Accordingly, the context of high rates of violence among
dense social networks of teenagers makes withdrawal a last resort.
Withdrawal, unless skillfully done, 177 invites subsequent attack by
weakening social identity and violent identity. A skillful withdrawal is one that is verbally negotiated through an elaborate process of give and take, where threats are commingled with excuses
that provide reasonable "accounts" that neutralize perceptions of
weakness. 178 Thus, one person may say he has the option to attack
or vanquish an opponent, but announces that he is declining that
option. This negotiation takes a great deal of skill, both strategically and verbally. One respondent interviewed by Fagan and Wilkinson called it a "chess game." However, this skill is rare, and the
game is a high stakes gamble the failure of which can result in serious injury or death.
175 Fagan & Wilkinson, supra note 56, at 157-58.
176 See generally Anderson, supra note 55; Oliver, supra note 3; Fagan & Wilkinson,
supra note 58; Hazelhurst & Hazelhurst, supra note 170.
177 See generally Fagan & Wilkinson, supra note 58.
178 See generally id; Canada, supra note 75 (describing his childhood experiences of
growing up in the inner city); Marvin B. Scott & Stanford M. Lyman, Accounts, 33 Am.
Soc. Rev. 46 (1968) (showing how actors provide post-hoc explanations for their actions
that portray a favorable identity).
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2. Social Toxins: Duress as the Product of Violence Exposure
The role of social and psychological conditions in criminal behavior is not a new development, but a longstanding tradition in
criminology. 179 More recently, this tradition has been transformed
into a second type of argument for compromised culpability, based
on what has been widely labeled as one of several "syndromes."
The term "syndrome" is used to describe a pattern of physical or
psychological markers that have predictable effects on perceptions
or behavioral responses to specific threats or contingencies.' 80
The syndrome most relevant to the social science of urban
violence is the Battered Woman Syndrome, or "BWS." Women
who kill abusive husbands cite their histories of violent victimization to establish justification for the act. 18 1 However, its application is limited in the context of adolescent violence in urban areas.
The claims of BWS are primarily intra-individual and do not invoke a normative code of conduct for similar situations. Most are
based on lengthy histories of violent victimization of a woman by
her husband, rather than on disputes between strangers 182 Moreover, a different type of evidence is required to claim a syndrome.
That is, a syndrome describes a medical diagnosis of a constellation of symptoms, and the standards of proof are more consistent
with the traditions of medical evidence than the facts produced by
social science.
Rather than focusing on syndromes, we turn to the concept of
"social toxin" to explain the development of a cognitive frame179

See generally Ruth R. Komhauser, Social Sources of Delinquency: An Appraisal

of Analytic Models (1978) (describing early twentieth century social disorganization
theory); James F. Short, Jr., Poverty, Ethnicity, and Violent Crime (1997) (noting that
studies in the 1930s focused on the link between ethnicity and crime rates); Sampson &

Launritsen, supra note 18 (noting that studies since 1945 have focused on age, race, sex,
family violence, and criminal career violence).
180
181

Mosteller, supra note 14, at 463.
Cf. Holly Maguigan, Battered Women and Self-Defense: Myths and Misconcep-

tions in Current Reform Proposal, 140 U. Pa. L. Rev. 379, 430 (1991) (noting that expert

testimony about BWS is used to bolster a woman's credibility). BWS is used as a ciminal defense to strengthen the defendant's credibility, establish the reasonableness of the
defendant's conduct (such as her belief that the threat of severe violence was imminent),
and establish the validity of her failure to withdraw (leave the abuser). BWS may also be
used to establish duress. See Mosteller, supra note 14, at 50.

182

However, a small number of cases of BWS draw on the defendant's violent vic-

timization by males in prior relationships.

554

Virginia Journalof Social Policy & the Law

[Vol. 6:3

work in which social interactions are evaluated and decisions
made to take specific actions. Claims of diminished culpability or
mitigation for adolescents in inner cities lean heavily on the concept of the adverse developmental consequences of exposure to a
variety of social toxins.
a. "Rotten Social Background"
These claims generally fall into the category of what Richard
Delgado called "rotten social background" (RSB). 183 RSB claims
that social and economic deprivation leads to cultural deficits,
which in turn compromise the behavioral controls that restrain
crime. 184 The RSB debate raises several jurisprudential questions
concerning the relationship between provocations in the immediate social context in which crimes occur, adversities and "toxins"
in the developmental context in which socialization and psychoso185
cial maturation take place, and criminal behavior itself.
There are several dimensions to a RSB claim: Social and institutional forces such as poverty, unemployment, poor schools,
and police harassment. These factors produce frustration, anger
and alienation that lead to criminal behavior, especially aggression.186 The dimension of RSB that most closely reflects recent research on normative street codes in economically distressed urban
neighborhoods is the development of alternative values and
183 See generally Delgado, supra note 148.
184 Id. at 23. This perspective has been advanced more recently in empirical works
that examine "neighborhood effects" as mediating processes that transform the negative
effects of poverty into elevated rates of criminality. See generally Robert Bursik, Jr., &
Harold Grasmick, Neighborhoods and Delinquency (1993) (proposing a systematic
model of neigborhood influences on crime); Elliott et al., supra note 17; Martha Gephart,
I Neighborhoods and Communities as Contexts for Development, in Neighborhood Poverty, (Jeanne Brooks-Gunn et al. eds., 1998) (reviewing studies on the size, direction,
and theoretical importance of neighborhood factors on developmental outcomes for
adolescents); Short, supra note 179.
185 1 distinguish here between distal developmental factors, such as the context in
which early childhood socialization and psychosocial development took place, and more
proximal factors, such as the social "toxicity" in the immediate context where the actor is
living at the time of the crime. See generally Thomas J. Bernard, Angry Aggression
Among the Truly Disadvantaged, 28 Criminology 73 (1990) (discussing the types of
provocations in the immediate context of everyday social functioning); Steinberg &
Cauffman, supra note 61.
186 Delgado, supra note 148, at 23-30; See also, Steven F. Messner & Richard Rosenfield, Crime and the American Dream 68 (1997) (asserting a lack of equal opportunity in
societies that supposedly embrace equality).
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norms. 187 Delgado's formulation of this dimension relies exclusively on an econometric rationale: Alternative values develop
when the rewards of crime exceed those of legal work.188 Other
theories about the development of alternative norms in lower-class
or poor neighborhoods stress delinquent subcultures, 89 frustrations from blocked opportunities to achieve legitimate pursuits, 190
the primacy of antisocial values that are socially learned and
transmitted,' 91 and cultural disorganization that develops in the
192
wake of social (structural) disorganization.
Delgado claims that alternative values in socially and eco93
nomically deprived neighborhoods also support violence
through the mediating cultural dynamics of masculinity and demand a tough presentation to ward off attacks.1 94 Similar to Fagan
and Wilkinson, he states that the presence of weapons also can escalate simple disputes into lethal violence. 195
The forensic implication of RSB is that these social toxins
limit choice by compromising the defendant's ability to see alternative choices. The RSB argument suggests that the social toxin of
the environment is internalized in the individual, limiting choice
and skewing the perceptions of threat and provocation. There is no
interactionist dynamic to the perceptions, but only a distorted cognitive field of the actor. Accordingly, social toxins may be located
187 Delgado, supra note 148, at 30-32.
188 Id. at 30-31.; See also Sullivan, supra note 125, at 106-07; Padilla, supra note 12,
at 4-5; John M. Hagedorn, People and Folks: Gangs Crime and the Underclass in a Rustbelt City 22-23 (1988) (associating the rebirth of gangs with the creation of an "underclass" of urban dwellers).
189 Cohen, supra note 49, at 11-12; Schwendinger & Schwendinger, supra note 36, at
138.
190 Robert K. Merton, Social Theory and Social Structure 76-77 (1957) (specifying a
theory of anomie to explain deviant behavior). Merton's theory has been updated and
specified in greater detail. See Messner & Rosenfeld, supra note 186, at 11-14.
191 See Richard A. Cloward & Lloyd E. Ohlin, Delinquency and Opportunity: A Theory of Delinquent Gangs 13-14 (1960) (illustrating variations in group processes among
street corner groups leading to different types of delinquent behavior).
192 Elliott et al., supra note 17, at 390-91.
193 Delgado, supra note 148, at 32.
194 Id. at 32 (citing Lynn Curtis, Violence, Race and Culture (1975) and Claude
Brown, Manchild in the Promised Land (1965) (both interpreting violence as an alternative outlet for masculine expression for young males in inner cities who are prevented
from expressing their masculinity in socially acceptable ways such as work and sports)).
195 Delgado, supra note 148, at 32.
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in the traditional frameworks of justification in the criminal law:
self-defense, necessity, duress, and emotional disturbance. 196 But
there is a fundamental contradiction between the concept of a "social toxin," or RSB, and evidence of a normative street code that
narrows choice and circumscribes decision-making. Street codes
provide a framework for social action based on adherence to normative rules and contingencies, but do not allege damage or maladaptive development.
Moreover, the logic of RSB may fail to meet a social science
challenge regarding the linkage of socialization and background to
specific events. That is, while RSB can cause an excusing condition, it is not, in and of itself, a legally defensible excuse. RSB
conditions apply to many adolescents who grow up under stressful
circumstances, yet there is wide variation in violent behavior
among them. This failure to adequately link broad social conditions to individuals presents an "ecological fallacy."' 97 Varying
rates of crime in even the poorest communities 198 challenge the
RSB argument. 199 This challenge is met by the recent development
of "mid-level" theories. This class of theories provides a bridge
from macrosocial forces to individual behaviors by suggesting
processes that mediate these links. Thus, for example, poverty
conditions weaken the regulatory capacities of communities to so2 00
cialize adolescents, in turn increasing their crime rates.
RSB claims are consistent, however, with frameworks that
consider the conditions in which a normative street code may be
activated and invoked. That is, RSB may explain conditions that
channel arousal into action. Thus, actions that fall within this ex196

Id. at 45-52.

197
198

See generally Robinson, supra note 155.
See generally Sampson et al., supra note 10 (proposing that the use of social con-

trols affects the levels of violence in different neighborhoods).

199

So, too, do declining homicide rates challenge the argument. See generally Fagan

& Wilkinson, supra note 56. This raises the question of whether a threat is only as salient
as the base rates of violence would predict. This does not negate the claim that a street
code can precipitate lethal violence, but argues instead that this is another dimension of
context that must be addressed in arguing for justification. That is, actions that conform

to a street code in a decade marked by high rates of lethal violence may simply be the
predatory actions of an offender in a different decade with lower rates of violence.
0

Elliott et al., supra note 17, at 393-94; see generally Sampson et al., supra note 10;

Sampson & Lauritson, supra note 18.
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planatory framework by definition involve social interactions that
produce the conditions of arousal and activation. RSB claims are
inconsistent, however, with recent evidence of longstanding disputes where provocation or arousal may be temporally separated
from the violent act.2 0 1 While RSB lacks the type of interactionist
dynamic identified in current street studies, the social science reviewed in this Essay locates violent events on a complex palette of
social interactions, social norms, and mutual social influences in
economically distressed neighborhoods. In general, RSB fails to
meet the social science test of the precise dimensions of the social
reality that contribute to adolescent violence.
b. Violence Exposure and Other Social Toxins
Recent social toxin arguments claim "that the defendant's
criminal conduct was caused, or significantly influenced, by his
exposure to social environmental factors.., affecting his mental
functioning. ' 20 2 This is not an ecological heuristic, like RSB, but
focuses instead on the individual's developmental context and
history. Thus, daily experiences with violence in neighborhoods
and families, or violence at the hands of parents or loved ones,
however distal in the child's development, compromise decisionmaking by promoting criminal behavior. The theory presumes a
direct link between exposure to violence and compromised mental
functioning.
Its recent application in criminal law also posits a link between
violence exposure and diminished capacity or mental functioning.
The social science evidence strongly supports this view. Experiences of physical and sexual assault victimization during childhood and early adolescence raise concomitant risks of aggressive
and violent behavior in late adolescence and early adulthood. 20 3
This is true for vicarious or indirect victimization, 20 4 or witnessing
201 See generally Fagan & Wilkinson, supra note 58.
202 Falk, supra note 14, at 735.
203 See, e.g., Jeffrey Fagan & Angela Browne, Violence Between Spouses and Intimates: Physical Aggression Between Men and Women in Intimate Relationships, in 3
Understanding and Preventing Violence, supra note 18, at 115, 198 (discussing the
transmission of family violence from one generation to the next).
204 James D. Garbarino et al., Children in Danger: Coping with the Consequences of
Community Violence 48-66 (1992); see also Joy D. Osofsky, The Effects of Exposure to
Violence on Young Children, 50 Am. Psychologist 782, 782 (1995) (discussing the
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violence, as well as direct experience, or victimization. 20 5 More
recent work suggests that social contexts contribute to the devel206
opment of psychopathology among children and adolescents.
Both acute and chronic exposure to violence in childhood and
adolescence leads to psychological, physical and social disruptions. 207 Acute experiences result in a wider range of reactions and
symptoms, but chronic exposure during adolescence imposes particularly weighty developmental and psychological burdens, including post-traumatic stress disorder, distortions in social information processing and cognitive appraisals of everyday social
interactions, depression, and other mental disorders. 208 These experiences can influence early adult socialization and adaptations of
negative psychological effect of witnessing violence on children).
205 See generally Cathy Spatz Widom, Does Violence Beget Violence? A Critical Examination of the Literature, 106 Psychol. Bull. 163 (1989) (examining empirical evidence of the intergenerational transmission of violence); John D. Coie & Kenneth A.
Dodge, Aggression and Antisocial Behavior, 3 Handbook of Child Psychology 779
(William Damon & Nancy Eisenberg eds., 1997) (focusing on biological and experiential influences on the development of anti-social behavior).
206 Laurence Steinberg & Shelli Avenevoli, The Role of Context in the Development
of Psychopathology: A Conceptual Framework and Some Speculative Propositions,
Child Development (forthcoming 1999). Steinberg & Avenevoli argue that context plays
a role in eliciting and maintaining psychopathology. See generally id. Context is a nonspecific stressor that provokes autonomic arousal and that activates biological mechanisms that affect emotion and regulatory control. See generally id. In contrast, context
maintains psychopathology by permitting chronically repetitive behavioral, affective, or
attentional components of the disorder. See generally id.
207 See generally Carl C. Bell & Esther Jenkins, Community Violence and Children
on Chicago's South Side, 56 Psychiatry 46 (1993) (summarizing a study on the impact of
witness violence on African-American children); Bruce E. Compass et al., Coping with
Stressful Events in Older Children and Young Adolescents, 56 J. Consulting & Clinical
Psychol. 405 (1988) (focusing on the ways that children cope with stressful events and
their relation to emotional and behavioral problems); Dante Cichetti & Michael Lynch,
Toward an Ecological/Transactional Model of Community Violence and Child Maltreatment: Consequences for Children's Development, 56 Psychiatry 96 (1993) (creating
a model to analyze the effects of community violence and child maltreatment on children's' development and adaptation); Kevin M. Fitzpatrick & Janet P. Boldizar, The
Prevalence and Consequences of Exposure to Violence Among African-American
Youth, 32 J. Am. Acad. Child & Adolescent Psychiatry 424 (1993) (revealing an increased occurrence of post-traumatic stress disorder in African-American youth who
were exposed to violence); Robert S. Pynoos, Traumatic Stress and Developmental Psychopathology in Children and Adolescents, 12 Am. Psychiatric Press Rev. of Psychiatry
187 (1993).
208 See generally Dodge & Crick, supra note 96 (emphasizing the distorted cognitive
process of aggressive children); Garbarino et al., supra note 204.
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cognitive and affective states, leading to both increased rates of
violence in adulthood and adverse internalizing and externalizing
emotional responses.
Social science evidence based on analyses of violent events
suggests that young males in these circumstances have limited capacity to think beyond the situation and context to the broader external context where the normative legal codes apply. Various
learning theories associated with aggression stress the central role
of cognition in the development of violence. Aggressive behavior
is maintained over time by cognitions that include hostile attributional biases, aggressive scripts, and normative beliefs that validate aggression. 20 9 The increased dosage of exposure to violence
in high crime neighborhoods, for example, circumscribes the
number of scripts that are available for learning and adaptation,
establishes a normative developmental context for the internalization of violent and antisocial scripts, and provides daily affirmation for the validity of hostile attributional bias in social interactions. 210
3. Guns as a Social Toxin
The most direct and unique form of social toxin may be the
widespread presence of firearms in everyday social interactions.
Firearm presence alters the outcome of disputes and changes the
developmental trajectories of young males whose adolescent development took place in contexts of high gun-use rates. 211 Gun
violence has been a recurrent factor in youth violence since colonial times.2 12 As smaller and more portable guns were developed,
209 See generally Kenneth A. Dodge, New Wrinkles in the Person-Versus-Situation
Debate, 4 Psychol. Inquiry 284, (1993) (looking at how distinct individual and contextual characteristics interact to produce different outcomes); Huesmann, supra note 115.
210 See Fagan & Wilkinson, supra note 56, at 77-85 (finding that the norms created by
high crime neighborhoods increase individual expectations of violence in reaction to different circumstances).
211

See generally id.

212 Luc Sante, Low Life 197-201 (1991). Sante describes the sometimes deadly and
often comical struggles between the early street gangs of New York City to control territory and assert their authority. Id. Although not involved in theft, robbery, or the unsavory professions of gambling or tavern-keeping, these gangs warred regularly over territory with weapons including stones, hobnail boots, and early versions of the blackjack.
Id. at 198-99. Guns were rarely mentioned until the era following the Draft Riots of
1863, when gangs fought with every weapon then available including pistols, muskets,
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they became an important part of the milieu of gangs and street

groups of adolescents over the ensuing decades. For example,
portrayals of gang members in the 1940s through the 1970s included descriptions of both common and outrageous guns: Navy
flare gun, zip guns, sawed-off shotguns, revolvers, and a few
automatic weapons. 21 3 These have become more common now as
design changes made them smaller, lighter and more easily concealed. Then, as today, guns played a strategic role in settling conflicts and asserting dominance in matters of honor, territory, and
2 14
business.
"Toughness" has always been regarded as central to adolescent
masculine identity and as a source of considerable status among
adolescents in a wide range of adolescent subcultures, from streetcomer groups to gangs. 2 15 Guns are often used to perpetuate and
refine the aesthetic of "toughness" and to claim the identity of being among the toughest. Owning a gun can be a symbol of masculinity, and carrying a gun a source of identity. 21 6 Adolescents are

impaired decision-makers, and guns may worsen their already
limited skills of abstract reasoning about the consequences of us2 17
ing guns.
In socially isolated and closed neighborhoods, guns have beand sometimes cannons. Id. at 201.
213 See generally Keiser, supra note 59, at 1-11.
214 See generally Short & Strodtbeck, supra note 49, at 248-64 (describing how guns
often were carried by Chicago gang members in the 1960s for show, with little intention
to use them); Walter Bernstein, The Cherubs Are Rumbling, in Gang Delinquency and
Delinquent Subcultures (James F. Short, Jr. ed., 1968) (describing life in a gang of about
thirty-five Italian-American teenagers in the Park Slope neighborhood of Brooklyn). In
Bernstein's article, Eddie was the only one in the Cherubs to have a gun. His "zip gun"
cost him three dollars. But salesmen of second hand weapons periodically visited
Eddie's neighborhood offering guns at varying prices. A "revolver" (presumably a .38)
in good condition cost about $10, but handguns could be bought for considerably less if
they were imperfect. Id. at 36-37. Guns, however, were used more often for impression
management; that is, to convey to others that someone with a gun "means business" and
is a person to be taken seriously. In Bernstein's account, guns were carried by only a
very few members of the Cherubs, and almost never used. People carrying guns or even
threatening to use them could be easily dissuaded from shooting if face-saving alternatives were presented. Id. at 37.
215 See generally Whyte, supra note 42.
216 See generally Gibbs & Merighi, supra note 39, at 64 (describing street roles as a
source of social identity).
217 See generally id; Steinberg and Cauffman, supra note 142.
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come a tactical choice in settling interpersonal disputes. 218 Because "disrespect" is linked to the possibility of physical danger, it
often engenders a defensive aggressive reaction both to ward off
threat and to recoup lost social standing among witnesses. When
guns are thought to be present, these defensive reactions become
preemptive: Using guns is a means to avoid losing in a dispute
where loss may mean injury or death. Thus, what many decry as
the abandonment of "fair fight" rules in favor of guns reflects the
convergence of normative beliefs about who is carrying weapons,
assessments of how likely they are to use them (very likely, unfortunately), and, given contemporary firepower, knowledge of the
(deadly) consequences of being shot first.
a. Dangerousness and Need for Guns
In an ecology of "danger," where actors presume that guns are
present, conflicts and disputes arising from street codes appear
potentially deadly. The presence of guns has shaped norms for resolving conflicts. Guns have been conflated with the means for
self-preservation and maintenance of identity. Young men often
characterize their neighborhood as a "war zone. '219 The street is
described as dangerous and unpredictable. Violence is often expected and can erupt out of a variety of situations. Public behavior
on the streets is regulated by a general knowledge that life can be
taken away at any moment (by guns, primarily). An almost daily
exposure to injurious or lethal violence has had lasting effects on
the young men in these areas. This stark reality shapes attitudes,
perceptions, behavior, and social identity. Guns play a big part in
feelings of personal safety within this context.

218 Polk, supra note 5, at 113. While some disputes reflect inevitable clashes in social
settings that concentrate the ingredients for interpersonal conflicts, others are precipitated as a means to display "toughness" and gain status, or to achieve the sensual rewards
of domination. Disputes may be real, perceived or imagined. They may involve women
or girlfriends, drug deals gone bad, verbal aggression ("playing the dozens") that spins
out of control, verbal attacks on masculinity, economic jealousy, and a variety of assaults
on "respect." Anne Campbell, The Streets and Violence, in Violent Transactions, supra
note 10, at 115-32; see generally Anderson, supra note 55; Katz, supra note 4; Oliver,
supra note 3; Wilkinson & Fagan, supra note 58.
21
See generally Fagan & Wilkinson, supra note 56; Alex Kotlowitz, There Are No
Children Here (1992).
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b. Guns Dominate Social Interactions
In interviews with 125 young males in two New York City
neighborhoods with high rates of lethal violence, Fagan and Wilkinson reported that gun-carrying is common, but varies from
daily carrying to carrying only when there is an on-going "beef' or
conflict with others. 220 When an actor knows he has a "beef' with
someone, he tries to be prepared for the moment when this beef
heats up into gun violence. To young males in these circumstances, using a gun to harm his opponent may appear to be the
best way strategically to handle these situations, both in terms of
what is expected on the street and what an individual has to do to
maintain a positive (respected) identity. Most often, young males
in such neighborhoods have a gun close by in case it is needed
during a spontaneous conflict or retaliatory situation. There are
many instances where a young male can prepare for a potential
attack by going inside his building to get a gun or sending another
person to get one for him. Individuals actively involved in drug
selling, for example, either carried a firearm or stashed it in the
drug spot in case of possible robbery or territorial attack.221
The ready availability of guns in the inner city has shaped and
skewed street codes toward the expectation of lethal violence. It
has also set the value of violent behaviors in the social currency of
the neighborhood and, as in the past, is the principal source of social status. 222 It seems that "nerve," "toughness," and being a
"punk" would take on new meanings within a climate regulated by
lethally armed actors. Openly displaying a "willingness" to take
the life of another when the situation "calls for it" is part of this
process.
The prevalence of guns, coupled with the rapid social diffusion
of episodes of gun violence, helps shape these perceptions of danger. Respondents report that "most" young males (i.e., 14-30 years
old) can and do have guns in these inner city neighborhoods. Guns
are available on the street to just about anyone who has the means
to purchase, share, borrow, or steal them. Even people with less
powerful identities can get access to firearms, either through asso220
221
222

Fagan & Wilkinson, supra note 58, at 146-49.
Id. at 139-40.
See generally Cohen, supra note 49.
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223
ciates, family members, or local drug dealers.

The young males interviewed by Fagan and Wilkinson reported that their own experiences with the world of guns began as
early as eight and as late as sixteen and were central to their socialization. 224 Having a powerful gun was valued both for intrinsic
and extrinsic reasons. Guns fulfilled a variety of personal needs
for many adolescents, including power, status, protection, and recreation. These processes began at a young age, often before adolescence, as boys became habituated to gun use on the street. 225
These younger gun users were described as ruthless, heartless, unpredictable actors who were attempting to make impressions on
older, more powerful characters on the street.
The presence of guns also shaped the rules of fighting among
teenagers. Fair fights have been described repeatedly in tales of
inner city comer life. 226 "Fair ones" are commonly defined as
physical fights involving two parties of nearly equivalent size and
strength who would fight each other one-on-one using their fists
(with no weapons or additional guys). 227 In this research, "fair
ones" no longer were the dominant type of violent events for
young men aged sixteen to twenty-four years. Examples of fair
fights here included altercations between friends or associates over
seemingly trivial disputes, fights with family members, fights by
younger boys (6-11 years old) and sometimes older men (35 years
and up), fights inside jail or prison, and fights on the block by
people who are known to each other.
However, "fair ones" no longer dominate conflict resolution in
the inner city neighborhood street life, especially in face-offs with
strangers, whose willingness to abide by time-honored values was
unproven. 228 Many situations that started out as fair fights typically involved some type of "gun play" as the "beef' escalated
over time. Thus, the potential for an attack to involve guns was
223

Fagan & Wilkinson, supra note 58, at 164.

224

Id. at 140.

225
226
"fair
227
228

Anderson, supra note 55, at 18-23
Canada, supra note 75, at 36; see Moore, supra note 54, at 63-69 (using the idea of
fight"); see generally Cloward & Olin, supra note 191.
Fagan & Wilkinson, supra note 58, at 140-41.
Id. at 141; see also Canada, supra note 75, at 36 (describing the circumstances under which weapons are used).
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nearly certain for the young men in our sample.
c. Guns Change Decisions Within Violent Events
Guns have symbolic as well as strategic meaning. Respondents
in this study said that showing a gun (threatening someone) is a
disrespect, a violation of one's social and physical space. Guns
also change the calculus of a dispute, raising the stakes both in
terms of status and strategy. Fagan and Wilkinson found that once
a gun was introduced into a conflict situation, the conflict quickly
was defined and perceived as a life or death situation. Following
this type of disrespect, the opponent was expected to retaliate by
getting a gun and shooting the other person. In a gun face-off
situation, the main strategic move reported was to take the first
shot in anticipation of the opponent using his weapon first if given
the opportunity. Some of the contingencies in these events included:
" Intensity of the threat (level of arousal). Pulling a gun
automatically increases the intensity of the conflict and
limits the number of choices available to all parties.
Certain actions or words warrant a violent response; if
guns are available, they are used in reply to a transgression. Actors within this context know when and where
pulling out and using a gun is socially acceptable.
Those who do not follow the code are either eliminated
or extremely stigmatized. If either actor displays a gun
in a conflict situation, the event is described as going to
the next level (the gun level).
* Prior relationship with/knowledge of opponent. Prior
knowledge and situational impressions of the opponent are
important for shaping decisions about future action. Actors
use this information. Gun threats by individuals with "large
identities" are taken very seriously. Idle threats are not
welcome, and may result in serious violence. The idea of
"fronting" or faking a threat is a big mistake. Therefore, in
the neighborhood individuals who have and carry guns
must be willing to use them if the situation calls for it.
*

Perception of risk and cost. Guns play an important part in
an actor's decisions about the risk and cost of violent ac-
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tions. Fagan and Wilkinson found that one of the first and
most important decisions is the extent to which one's identity would be improved or damaged by engaging or avoiding gun violence. The actor's original social identity factored heavily into how the stages of a gun event would
unfold. Some respondents had more to gain or lose than
others. Most "lost" or unsuccessful gun events were considered damaging to the image and reputation of the loser
especially if that response involved retreat. A "successful"
gun event was described as identity enhancing. Inflicting
harm on others or gaining total compliance over others
were valued outcomes which were publicly reinforced
through verbal and nonverbal displays of respect commonly referred to as "props."
Retreat could also have positive ramifications for social
identity if used strategically. In some situations, retreat was
used as a strategic technique when a respondent was
caught off-guard (without his gun or people). In certain
situations, respondents described using their communication skills to talk their way out of getting shot or employed
some other neutralization strategy in order to buy some
time to arm themselves and get their people for back up.
Once the subjects were "on point," they would frequently
go looking for their opponent.
Peer influences: Co-offending, Instigation, and Torch
Taking. Gun use often involved multiple shooters on both
sides of a conflict. Many of the gun events described reflected on-going "beefs" between groups or networks of
young men which often times meant the shooting of numerous members of rival cliques over a single dispute.
Oftentimes, the reason for the original dispute seemed minor. However, once gun play came into the situation future
violence was motivated by revenge or a desire for justice.
Avenging the shooting of one's close friends was considered honorable and necessary for future relations on the
street. According to the code, the shooting of one of a
young man's street family becomes personal, it becomes a
disrespect, even though it may have little or nothing to do
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with the respondent.
Perception of event by bystanders (the status and identity
of observers). The influence of third parties in violent conflicts has been well documented in the literature. 229 The
importance of observers is most critical during the period
of adolescence where young males are developing and
testing their personal and social identities. 230 Verbal and
nonverbal expressions by others as well as the respondent's
internalized "other" will have a strong impact on his decision-making process. These cues help the actor decide how
best to respond and what actions to anticipate from others.
Others may play a central role in shaping the actor's definition of the situation and the outcome of events. 231 The
actor is concerned about how each situation will make him
look to others. The "audience" as amplifier of the social
identity won through violence helps to perpetuate the street
code.

" Absence of social controls. Many of the "squashed"
(avoided) events resulted from interventions (real or anticipated) by parties not directly involved in the violent
situation such as police, school officials, or other clique
members. Some violent situations were dissolved simply
because the risks of legal (and non-legal) sanctions were
too great. Interrupted conflicts could dissolve temporarily
or permanently depending on the street identity of the mediator, intensity of the issue sparking the situation, future
opportunities to continue or respark an event, or resolution
229 See, e.g., Richard B. Felson & Henry J. Steadman, Situational Factors in Disputes
Leading to Criminal Violence, 21 Criminology 59, 61 (1983) (listing the ways in which
third parties and antagonists may influence violent conflicts); see generally Scott Decker,
Reconstructing Homicide Events: The Role of Witnesses in Fatal Encounters, 23 J.
Crim. Just. 439, (1995) (developing a classification scheme to account for the role of
witnesses in homicide to better understand their role in the homicide event); Oliver, supra note 3.
30 See, e.g., David A. Kinney, From Nerds to Normals: The Recovery of Identity
Among Adolescents from Middle School to High School, 66 Soc. Education 21, 22 (surveying the literature on adolescent identity formation); see generally Donna Eder, School
Talk: Gender and Adolescent Culture (1995) (contrasting the social dynamics of peer
influence among male and female adolescents).
231 Other studies show how witnesses often actively impose their definition of the
situation on the combatants. See generally Oliver, supra note 3.
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of the conflict through alternative means.
During these gun events the thought of dying is always present. However, this cost competes with other costs and returns from
gun violence: Achieving or maintaining social identity and status
bounded in that situation or moment may hold more value than life
itself. It appears that more thought is given to what others may
think of the actor and the actor's attempt to match his behavior to
his self-image (mythical or actual) rather than the possibility of
one's own death or serious injury. Losing respect can be damaging
to one's personal safety, economic livelihood, and associations
with peers (and sometimes family members). This is not simply
bravado, since losing respect in one arena marks a person for future victimizations until he re-establishes his identity through a
232
display of toughness or violence.
d. Guns and Gun Use Equal Respect
Respect is the social currency by which one attains status and
protection within the neighborhood. Guns play an important role
in the quest for respect on the street. Most respondents sought a
tough or untouchable self-image, an image with a very high social
and strategic value. On the streets, guns enhance one's potential
for being tough.
Gun use is equated with status and with a high level of respect.
Involvement in gun violence is described in terms of developmental achievements, such as earning a "stripe" by committing a
murder. For one respondent, being "trigger happy" gave him status
and also brought him into many additional conflicts. Clearly, he
233
viewed these features of his identity as positive and rewarding.
Accordingly, within the isolated social world where street
codes dominate, the threat of gun violence introduces new complexities for the development of social identity. Displays of toughness in the context of gun play may involve "crossing a line" that
shifts one's view of oneself from "holding your own" to "wild or
crazy," and result in severe role conflict. Negotiating the street requires tests of character, knowledge of the rules of respect, and
232

Fagan & Wilkinson, supra note 58, at 154-61.

233

Id. at 143-45.
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open displays of violence. The streetwise can spot a phony miles
away. Young men who present themselves as tough better be prepared to back their presentation up with action. Putting on a
"front" can be extremely dangerous.
Respondents in this world believed quite strongly that "toughness" and "being the man" were two central concepts that rang
true universally, both within individuals and across events. The
perpetuation of the sense of self and one's image in the minds of
others was also an instrumental goal of much weapon use. There is
a very low threshold for the use of violence for these ends. Some
subcultures or networks may also reflect norms where excessive
violence, including weapons use, is valued, gains social rewards,
and gives great personal pleasure. For example, this is true in
some gang contexts where "locura" acts of violence establish
one's status in the gang. 234 It is senseless only in the fact that the
violence is an end unto itself. The use of weapons, especially guns,
has elevated the level of domination. Guns can be used tactically
to disable an opponent, or to humiliate an opponent by evoking
fear (begging, tears, soiling his pants, etc.), even if there is little
reason to use the weapon. The use of weapons may reflect a total
identity that is geared to dominate, if not humiliate, adversaries.
Some adversaries are created in order to express this dominance.
e. Guns as Cues of Danger
The development of an ecology of danger reflects the confluence and interaction of several sources of contagion. First is the
contagion of fear. Weapons serve as an environmental cue that in
turn may increase aggressiveness. 235 Adolescents presume that
their counterparts are armed, and if not, could easily become
armed. They also assume that other adolescents are willing to use
guns, often at a low threshold of provocation.
Second is the contagion of gun behaviors themselves. The use
of guns has instrumental value that is communicated through urban "myths," but also through the incorporation of gun violence
234

Vigil, supra note 12.

235 See generally Ronald G. Slaby & W.C. Roedell, The Development and Regulation
of Aggression in Young Children, in Psychological Development in the Elementary
Years (J. Worrell ed., 1982) (describing the impact of environmental cues on aggressiveness in children).
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into the social discourse of everyday life among pre-adolescents
and adolescents. Guns are widely available and frequently displayed. They are salient symbols of power and status, and strategic
means of gaining status, domination, or material goods.
Third is the contagion of violent identities, and the eclipsing or
devaluation of other identities in increasingly socially isolated
neighborhoods. These identities reinforce the dominance hierarchy
built on "toughness" and violence, and its salience devalues other
identities. Those unwilling to adopt at least some dimensions of
this identity are vulnerable to physical attack. Accordingly, violent
identities are not simply affective styles and social choices, but
strategic necessities to navigate through everyday dangers. 236 The
social meanings of violent events reach a broader audience than
those immediately present in a situation. Each violent event or
potentially violent interaction provides a lesson for the participants, first-hand observers, vicarious observers, and others influenced by the communication of stories about the situation which
may follow.
4. Recent RSB Cases
Falk cites four types of defenses based on specific forms of
mental deficits linked to urban life: urban psychosis, urban survival syndrome, television intoxication, and black rage. 237 Of
these, cases involving "urban survival syndrome" are most relevant to this discussion. 238 There have been two cases using an "urban survival syndrome" defense. In each case, defendants claimed
236 One important development is a breakdown in the age grading of behaviors, where
traditional segmentation of younger adolescents from older ones, and behavioral transitions from one developmental stage to the next, are short-circuited by the strategic presence of weapons. Mixed age interactions play an important role in this process. Older
adolescents and young adults provide modeling influences as well as more direct effects.
We found that they exert downward pressure on others their own age and younger
through identity challenges which, in part, shape the social identities for both parties. At
younger ages, boys are pushing upward for status by challenging boys a few years older.
See generally Wilkinson, supra note 41.
237 Falk, supra note 14, at 738.
238 Id. at 740 n. 35 (defining the syndrome "[n]ot as a mental illness, but an intense
fear, a heightened sense of danger created in urban areas where the cops don't come
when you call and you better look out for yourself," quoting Lori Montgomery, 'Urban
Survival Syndrome;' Attorneys Say Client Shot Pair Because of Fear Blacks Have of
Other Blacks, Morning News Trib. (Tacoma Wash.), Oct. 24, 1994, at D5).
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that they had killed unarmed victims because of threats made by
victims to defendants at some earlier time.
The first case was a homicide committed by Damion Osby,
who shot and killed two males during a confrontation after a long
running dispute between them.239 The two victims had threatened
Osby a week before, but were unarmed at the time of their murder.
In his first trial, which ended in a hung jury, Osby called an expert
witness who testified only to the high murder rate among African
American males. Osby cited this as evidence that he was reasonable in his fear that the victims might commit lethal assaults
against him following their threat.
In his second trial, the judge excluded expert testimony regarding his mental state at the time of the shooting. The expert
would have testified that Osby suffered from some elements of
post-traumatic stress disorder that compromised his moral and social judgment about the use of lethal force, as well as his psychological functioning that limited his ability to accurately gauge the
240
level of threat he faced.
In the second case, Torino Boney shot and killed a young man
after the two bumped into each other in a public area. 241 Boney's
attorney attributed the shooting, in response to a minor provocation, to his defensive mind set. His attorney claimed that Boney,
like other young men in violent inner city areas, was repeatedly
exposed to violence in his neighborhood, and that his experience
perpetrated his belief that such minor incidents could lead to extreme violence against him.
B. JurisprudentialImplications of Context
In both Osby and Boney, juries rejected claims of self-defense,
or "urban survival syndrome." In Osby, the defendant failed to es239 Osby v. Texas, 939 S.W.2d 787, 788 (Tex. App. 1997, pet ref d); see also, Wally
Owens, Casenote, State v. Osby: The Urban Survival Defense, 22 Am. J. Crim. L. 809,
809-11 (1995) (discussing the admissibility of the urban survival syndrome in Osby).

240 Interestingly, the Texas Court of Appeals excluded the testimony, citing precedents that allowed for such testimony only in cases involving battered women who had
killed their abusive partners. Osby, 939 S.W.2d at 789, 791.
241
Falk, supra note 14, at 741 (citing Greg Seigle, Union Station Killer Gets 10-year
Minimum, Wash. Times, June 10, 1994, at C10).
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tablish any of the elements of an excuse that focuses on the actor.
The court disallowed evidence of Osby's mental state at the time
of the homicide, ruling that a "syndrome" of compromised judgment had only been established scientifically in cases involving
battered women. 242 This evidence was essential to support an excuse claim. The introduction of actuarial evidence regarding the
probabilities of homicide and other violent victimization was also
insufficient to establish that Osby's fear of the threat against him
was "reasonable."
The social toxin argument requires evidence of damage from a
specific social or ecological context to an adolescent's emotional
and cognitive functions, so that social judgment is compromised as
concerns the use of violence. 243 Violence is an adaptive response,
logical in that context despite its legal prohibition. Justification requires that reasonableness be established, relevant to group character. 244 But what objective standard of reasonableness can be applied? The specific context in which the social judgment and the
offense take place are relevant in the determination of "reasonableness. ' 245 Goetz argued that his experiences as a mugging vic242 Osby, 939 S.W.2d at 791.
243 Social judgment theories provide a framework for explaining the shift from victims of violence to perpetrator. For example, Sherif and Hovland's model of social
judgment involves the concept of a continuum on which incoming stimuli are ordered.
See generally Muzafer Sherif & Carl I. Hovland, Social Judgment: Assimilation and
Contrast Effects in Communication and Attitude Change (1961). If one views a pattern
of violent acts by peers in everyday life as ordered along a continuum, the "latitude of
acceptance" for an adolescent would be that range of activities to which he could adapt.
Id. at 13-14. This latitude would be affected by four contextual dimensions of neighborhood norms or codes: (a) the degree to which the adolescent had been socialized to adjust to or accept violence from peers and strangers, (b) prior experiences with similar
stimuli such as witnessing violence in the neighborhood, (c) the degree to which external
stimuli were present or absent and supported or disconfirmed the appropriateness of the
events the teenager was experiencing, and (d) the degree to which he perceived him- or
herself as trapped within the violent situation, without alternatives for escape or remediation. Id. at 28-30, 179-85. Because neighborhood violence rates were high, and the
norms supporting them either positive or ambiguous, and because teenagers live in socially isolated circumstances where external influences are minimized, over time adolescents immersed in street life become primarily dependent on internal anchors to form
judgments relative to the violence they are experiencing. See id. For an example of the
application of social judgment theory to homicides by severely battered women, see Fagan & Browne, supra note 203, at 218-21 (using social judgment theory to explain the
drastic change of a battered woman from a victim to an aggressor).
244 Mosteller, supra note 14, at 463.
245 See People v. Goetz, 497 N.E.2d 41, 47-54 (N.Y. 1986) (explaining that jurors
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tim made his beliefs reasonable, a claim not dissimilar to
Osby's. 2 4 6 This claim involves a subjective assessment of "reasonableness," anchored in the offender's experiences and mindset.
It is a different task to argue that there is a code of conduct in
specific social contexts that mandates specific actions in response
to threats. It is not the subjective assessment of the legitimacy and
imminence of the threat that establishes reasonableness, nor specific theories about the mental state of the defendant. Instead, it is
an assessment of the prevailing codes of conduct, normative codes
within a socially bounded area, that establishes how reasonable or
imminent the threat may be. That is, one need not be compromised
emotionally or cognitively to accurately, indeed, reasonably, assume that a threat is legitimate, and that withdrawal is not a viable
option. The challenge, then, is to identify the threshold of social
science evidence that can establish with validity the prevailing
norms of the social context in which a violent act takes place.
The relevance of social context to culpability does not require
new theories or doctrines of law. These constructs can be accommodated in existing categories of criminal law, with little innovation or restructuring of criminal law theories or doctrines. 247 Indeed, expansion of existing doctrine to accommodate new social
scientific knowledge is preferable to the creation of new doctrines. 248 One significant dimension of "context" is its opposition
to the subjectivization of "reasonableness." "Context" argues for
an objective view of the "reasonableness" of appraisals of threat or
duress, but within a spatially bounded world of social interactions,
interactions whose social meanings are specific to the public stage
where they occur.
This conceptualization of context is neither static nor detached
from the actions of individuals. Context imparts new causal
meaning, indeed a dynamic causal meaning, to the more static

were to consider the "defendant's circumstances" in reaching a decision).
246 See generally Fletcher, supra note 163.
247

Falk, supra note 14, at 801; Stephen J. Morse, Excusing and the New Excuse De-

fenses: A Legal and Conceptual Review, in 23 Crime and Justice: An Annual Review of
Research 329, 390 (1998) (suggesting that the criminal law should adopt two generic
excuses).

248

Morse, supra note 247, at 384.
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construct of "social environment. ' 249 It explicitly links environmental contingencies to decision-making in situ by adolescents.
For example, context is a stage where social interactional skills
and styles are practiced and learned and internalized into scripts. It
is the place where witnesses judge and confer status on actors,
thereby shaping social norms and defining the social meaning of
interactions, both legal and illegal.
Accordingly, the introduction of a claim of "social toxin" or
contextual influence in a criminal matter requires attention to three
factors: (1) the characteristics and dynamic processes of the context itself; (2) the status and position of the individual within that
context; 250 (3) and the interactions of the two. The first is selfevident, but the second and third are not. The immersion of an individual within that context determines his or her exposure relative
to other persons in the same setting. This permits a contextualized
assessment of "reasonableness" that although non-subjective, is
within the social framework of the specific context.
The examination of interactions can illustrate the actor's susceptibility or reaction to the contextual dynamics. Social science is
less skilled at determining reactivity compared to network analysis
and other indicia of social immersion. This is a significant challenge, since a determination of culpability requires that we parse
out the "person" from the "place" in person-place interactions.
C. Contexts, Social Science, and Evidence
If context narrows choice and therefore discounts culpability,
special evidentiary demands arise for establishing the structure and
dynamics of social contexts. These issues go beyond the requirements for establishing group character, requirements that are part
of evidence for a syndrome. 251 Establishing a specific context that
causes duress, narrows choice, and proscribes behavior involves
the evidentiary construction of social meaning. Social meanings
249

See generally Robert J. Sampson, Linking Time and Place: Dynamic Contextual-

ism and the Future of Criminological Inquiry, 30 J. Res. Crime & Delin. 426 (1993) (discussing dynamic contextualism).
250 See Falk, supra note 14, at 803 (likening this to exposure to a toxin).
251
See Mosteller, supra note 14, at 473 (discussing requirements for establishing
group character).
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are constructed through the interrelationship of action and context,
and provide frameworks through which expectations are understood and often unquestioned. 25 2 Context, then, like culture, is a
normative understanding of the code through which we interpret
each others' actions.253
Issues of social context and limited choice are almost invariably introduced as evidence in cases involving justification or selfhelp. Because these terms are somewhat elastic in their application
to specific cases, the social science must be adequate to the particular application of "context." These tasks include establishing
the social reality of group behavior, especially in regard to "reasonableness" tests. The tasks also include the identification of a
pattern of behavior within a group that serves the regulatory function that makes a code functional and effective.
The evidence threshold requires that social science establish
the precise, rather than the general, dimensions of the social reality
that shape a decision to use force. 254 Thus, research must be able
to identify more than simply membership of the individual in the
group that is subject to specific processes of social regulation, although this certainly must be established. The evidence must go
on to identify the specific contingencies or situational dynamics
that circumscribe behavioral choices, or that establish clear preferences or mandates for a specific reaction to specific provocations.
In the case of adolescent violence, a claim of justification or
diminished culpability must show the specifics regarding withdrawal and imminence. 255 While the law is clear that, before
252 See Laurence Lessig, The Regulation of Social Meaning, 62 U. Chi. L. Rev. 943,
959-61 (1995) (explaining that expectations are uncontestable and invisible).
253 See generally Bernard E. Harcourt, Reflecting on the Subject: A Critique of the
Social Influence Concept of Deterrence, the Broken Windows Theory, and OrderMaintenance Policing New York Style, 97 Mich. L. Rev. 291 (1998) (analogizing social
meaning to the code through which we interpret each others' actions).
254 Mosteller, supra note 14, at 481.
255 In a criminal defense, structuring evidence in a contextualized framework helps
jurors learn a new way of interpreting the described behavior, especially when it occurs
outside of their ordinary frames of social or scientific reference. This perspective is the
"story model," or a process of "story fitting," where evidence is introduced in a way that
(a) tells a story whose facts may be in dispute, (b) fills in gaps in stories, (c) constructs a
story plot, and (d) provides novel plots that explain the counterintuitive aspects of the
case. Richard Lempert, Experts, Stories and Information, 87 N.W. U. L. Rev. 1169,
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deadly force can be used, there must be an imminent, deadly,
context may be used to show that these conditions are in fact present in situations where it is not obvious to someone living outside
these contexts. It is not sufficient to show that loss of respect or
even some form of non-lethal victimization might follow a threat.
The studies cited in earlier sections of this Essay go about establishing these contingencies and the social reality of contextualized
choices.
1. Thresholds and Gold Standards
Researchers generally hold controlled experiments as the "gold
standard" for establishing causal relationships. 256 For controlled
experiments to show the effects of context on behavior would be
extremely difficult; in the measurement of antisocial or violent behavior involving adolescents, experiments would fail several
thresholds for the protection of human subjects. Even quasiexperiments, research designs that approximate experimental conditions but fall short of the randomization standard, would fail
the comtests of construct validity by failing to accurately depict
257
contexts.
social
of
plex conditions and contingencies
A second limitation of experiments, whether natural or controlled, is the hierarchical structure of relationships among independent variables. Context is an ecological variable that affects
many persons simultaneously. But the reactions of individuals to
contextual influences vary. Social science has rejected analytic
methods that place ecological, contextual, or even situational factors within the same variance structure as relations among variables that affect individuals. 258 Recent innovations in the design of
studies and the statistical analysis of data address this limitation.
1175-79 (1993); see generally Richard Lempert, Telling Tales in Court: Trial Procedure
and the Story Model, 13 Cardozo L. Rev. 559 (1991) (analyzing the role of storytelling);
Nancy Pennington & Reid Hastie, Explaining the Evidence: Tests of the Story Model for
Juror Decision-Making, 62 J. Pers. & Soc. Psychol. 189 (1992) (showing how differing
story lines of similar fact patterns lead to different jury outcomes).
256 Thomas Cook & Donald T. Campbell, Quasi-Experimentation 4-9 (1979).
257 Jeffrey Fagan, Natural Experiments, in Measurement Issues in Criminology 108,
131-33 (Kimberly L. Kempf ed., 1990).
258 See generally Anthony S. Bryk & Stephen Raudenbusch, Hierarchical Linear
Models (1992) (showing how statistical models of behavior should include separate
components for ecological versus individual influences, as well as their interactions);
Steinberg and Avenevoli, supra note 206.
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These innovations offer analytic techniques that capture effects
that span different levels of explanation, from the ecological to the
individual, and that differentiate the effects attributable to the
and then the incontext from those attributable to the individual,
259
teractions across these levels of explanation.
A different epistemological approach is necessary to capture
the complex processual dynamics that comprise and describe
"context." Research in this area has primarily used methods of
anthropology to construct "thick descriptions" of the actions of individuals within settings, the meaning and influence of the setting,
260
and the adaptation of the individual to the norms of the setting.
Sociologists have used parallel approaches to study the meaning of
social interaction, based on the repeated study of events. 261 The
unifying characteristics of these approaches are (1) sampling on
the dependent variable, a method widely used when the parameters
of the phenomenon are not well known, and (2) the use of narratives to capture recounts of events in the subject's own voice. The
analysis of these data results in the development of heuristics or
rich descriptive frameworks in which to interpret actions. These
methods are also well suited to capture variations in specific responses to different contingencies. For example, Fagan and Wilkinson were able to capture the dynamics of both withdrawal and
engagement by the same person in a study of violent adolescents
262
involved in putative gun fights.
259

See generally Bryk & Raudenbusch, supra note 258.

260

Clifford Geertz, Thick Description: Toward an Interpretive Theory of Culture, in

The Interpretation of Cultures 7, 14 (1973).
261 See generally Goffman, supra note 104 (specifying the processes of impression
management). In the study of crime, gang researchers have applied these methods extensively. See generally Cohen, supra note 49 (showing social norms are regulated within
street gangs); Hagedorn, supra note 188 (studying gangs rather than relying on research
from prisons or juvenile detention centers); Sullivan, supra note 125 (describing factors
influencing crime decision-making by young men). Researchers on drug abuse also have
used these methods. See generally Patricia Adler, Wheeling and Dealing (1985) (studying the parallels between careers in legal and illegal work); Dan Waldorf et al., Cocaine
Changes (1991) (exploring the use of cocaine through a two-year study); Zinberg, supra
note 16 (exploring factors of controlled drug use). Sociologists use these methods to
study deviance generally. See generally, Howard Becker, Outsiders (1967) (interpreting
the social and behavioral norms of musicians as a function of the structure of their work
and social lives).
262 See generally Fagan & Wilkinson, supra note 58.
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The validity of these studies is not controversial among social
scientists. However, the generalizability of this research sparks
controversy. The limitation of an approximation of a random sample and the limitations on comparison groups are the foci of disagreements over the validity. These studies typify knowledge in
this field, however limited. Perhaps most important, its use as evidence in the criminal law suggests that fit of evidence is more important than the validity of the science.
2. Scientific Basis for Evidence
Does evidence of the social reality of inner city street codes
meet the tests necessary for admission as evidence toward justification or excuse? Mosteller suggests three corrective functions
that evidence of "context" might serve. 263 First, it must correct a
misperception of the social reality of the relevant group behavior.
Second, it must show that a person is a member of the relevant
group. Third, "consistent, stable, and well-defined group behavior.., must exist in response to a set of conditions... present in
264
the case.''
Social science knowledge of the salience of street codes and
scripts could contradict the perception of predatory behavior often
ascribed to inner city adolescents. 265 In Osby, evidence simply of
the elevated rates of homicide in inner cities was insufficient to
establish the conditions of choice and culpability that prevail in
street conflicts. 266 There was no effort to introduce testimony that
would place the threats against Osby in context to judge their origins and to judge their validity.
It is hard to know a priori exactly what misinformation or
stereotypes juries hold about inner city street life. But it is also
likely that their knowledge of the context-specific social relations
263

Mosteller, supra note 14, at 472-73.

264

Id.

265 See generally Mark Fleischer, Beggars and Thieves (1996) (suggesting that many
inner city adolescents have a "defensive worldview").
266 Osby, 939 S.W.2d 787. Mosteller claims that the use of inappropriate social science evidence in Osby failed to correct an erroneous stereotype. Mosteller, supra note
14, at 502. Instead, it "likely exacerbated a set of powerful, negative stereotypes held by
the community regarding young African American males and violence." Id. The danger
of vilifying the decedents and reaffirming fears of the defendant defeats any effort to establish a "syndrome" that afflicted Osby.
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in tough neighborhoods will vary with the court's social context
and with the proximity of jurors to the dynamics and culture that is
introduced into evidence. Social science evidence using systematic
studies of adolescents in the context of street life can also establish
the relevant norms of group behavior and the specificity of those
norms to the social dynamics and circumstances in which they
prevail. Establishing the group membership of an individual is a
social science task that is better suited to the types of diagnostic
assessments and life histories that are typical of forensic evaluation generally. 267
The thresholds for scientific testimony established in the Fed269
eral Rules of Evidence 268 and affirmed by the Daubert decision
suggest that any evidence establishing "reasonableness" must be
based on a valid and reliable science. Social interactionist studies
that incorporate the perspectives of contextualized street codes
may meet that standard by establishing the precise dimensions and
causal mechanisms that link context to perception to decision to
action. But social interactionist paradigms challenge the prevailing
scientific framework of individual-level explanation and prediction, a paradigm more compatible with the determination of responsibility in individual cases. The resolution of these issues
raises corollary issues regarding the future of sociological evidence in criminal law.

267 Another bounding question for establishing contextual factors is defining what
qualifies as a group and what constitutes group membership. Does group membership in
adolescent street culture end at the age of majority or perhaps earlier or later? What degree of immersion in a social network constitutes "membership" in a street culture? Anderson suggests that choices to join or avoid street culture are limited, given the dominance of street culture in everyday life in some neighborhoods. See generally Anderson,
supra note 55. But if an individual can live in both "street" and "decent" worlds, what is
the appropriate reference group for group character and membership? These bounding
questions, like others, have not been addressed by current research on inner city street
life.
268

Fed. R. Evid. 702.

269 Daubert v. Merrill Dow Pharm. Inc., 509 U.S. 579, 594-95 (1993) (holding that
Fed. R. Evid. 702 requires scientific validity and evidentiary reliability of principles underlying scientific testimony).
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D. Politics,Epistemology and Evidence
The Texas Court of Appeals in Osby said that only in cases involving battered women could "syndrome" evidence be admitted
to establish excuse. 270 By now, the social science evidence supporting Battered Women's Syndrome has a long history. It is
based on a normative judgment of "true victims" of violence,
whose judgement is impaired not only by their victimization over
time but also by the threat in their immediate circumstances. Are
inner city teens not "true victims" in the sense of the normative
judgment that sustains the success of BWS in criminal defense?
The acceptance or rejection of evidence of inner city street
codes of violence will reflect social and political judgments about
those actors and the situations they live in, similar to the evolution
of BWS and child abuse-related syndromes. 271 The acceptance of
BWS is related to a newly perceived social reality of women in
violent domestic partnerships more so than it is to the development
of a body of social science or an evolution of legal principles. 272 It
is unclear, however, whether acceptance of that reality, and
changes in evidence to admit such claims, will also lead to
changes in substantive criminal law. The introduction of contextual evidence of street codes that compete with normative codes is
a means simply to provide a richer context for the exercise of
moral judgement on the one hand and evaluation of the components of justification on the other.
The politics of these decisions are evident in the acceptance
and proliferation of BWS evidence and in the skepticism greeting
270 Osby, 939 S.W.2d at 790-91.
271 Mosteller, supra note 14, at 515 ("Now is a good time to acknowledge officially
that the evidentiary treatment of BWS reflects social and political judgments as much as
(or more than) it reflects evidentiary analysis."). Mosteller goes on to say that "[t]he political decision, broadly described, is to give the jury the right to make the moral judgement of guilt in a more contextualized factual setting that is predictably more favorable
to apparent victims of domestic battering." Id. at 511, n. 169 (emphasis added).
272 See generally David L. Faigman, The Battered Woman Syndrome and SelfDefense: A Legal and Empirical Dissent, 72 Va. L. Rev. 619 (1986) (rejecting the validity of current social science research on battered woman syndrome); David Faigman, To
Have and Have Not: Assessing the Value of Social Science to the Law, 38 Emory L.J.
1005, 1072-77 (1989) (questioning the use of expert witnesses in battered wife syndrome
cases).
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social science evidence that seeks to establish the codes, norms
and social reality of inner city adolescents. 273 Battered women are
a politically and socially attractive class because they are blameless defenders from assaults from unworthy or blameworthy men
who deserved their fate. 274 But inner city teens, branded by labels
such as "super-predators, 275 lack both that appearance and the
capital to generate sympathy. There is room in existing legal doctrines to make context relevant. Perspectives and facts derived
from social science can be incorporated into existing doctrines.
The decision to admit social science evidence on contexts should
rest as much on social science as it does on moral/normative
choice.
CONCLUSION

The Daubertdecision, and its extension from biological to social science, raises the likelihood of continuing debates on the
rules of science that will prevail in the evaluation of social science
testimony. These challenges extend to the assessment of contextual influences and their effects on the decision-making of individuals in unregulated social domains. The standing of that science
as evidence will co-vary with its standing in the scientific community. This evidence must be sufficient to establish the precise dimensions of both the social reality of urban contexts and the validity of normative codes detached from the rules of the dominant
culture.
Traditional social science has focused at two ends of the explanatory continuum: "Big science" to establish the macrosocial
forces that create contexts or social toxins, and clinical science
that focuses on the individual, often detached from the larger social context. Both "big science" and clinical assessments defy the
paradigm of "dynamic contextualism" that is intrinsic to the study

273 See Mosteller, supra note 14, at 461-62 (remarking upon the inadmissibility of
"urban survival syndrome" as a scientifically valid claim).
274 Domestic homicide of abusive male partners also is a relatively small social problem, and accommodating their concerns in the doctrines of excuse and justification poses
little threat to prevailing norms in the criminal law.
275 See William Bennett et al., Body Count: Moral Poverty-And How to Win
America's War Against Crime and Drugs 26-27 (1996).
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of social processes and interactions. 276 If the study of context is
inherently "small science" that focuses on qualitative social processes will require orientation to a social science that differs from
forensic testimony today. The negotiation of the scientific threshold for the validity of that science is a process that will take place
simultaneously in law and social science.
These arguments suggest the relevance of context to decisionmaking by actors. They also contribute to the elements of both
justification and excuse, traditional doctrines of the criminal law.
Justification focuses on the act, while excuse focuses on the actor.
Social science evidence of the contexts of violence suggests that
this line is difficult to draw. Rather than expanding into new doctrines, the social science here is intended to expand definitions that
fall into these existing domains. While bearing directly on the assessment of culpability, these arguments do not address the question of guilt or of culpability in the context of determining punishment. An analysis of that determination awaits the next essay.

276 See generally Sampson, supra note 249 (discussing the concept of dynamic contextualism).

